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FOREWORD

This timely and significant report—Killing in the Name of God: State-Sanctioned 1 iolations of
Reljgions Freedom—comes as we continue to live through the human tragedy and widespread
uncertainty of the COVID-19 pandemic. The pandemic has disproportionately affected
certain marginalised groups, and I have been deeply concerned by the rising number of
reported acts of discrimination, hostility, and violence against religious and belief minorities.

In my capacity as the United Nations mandate holder for freedom of religion and belief,
I routinely call upon States and non-State actors to uphold this fundamental human right and
highlight its violations in many countries worldwide. In July 2021, I drew the international
community’s attention to the dire situation of Ahmadiyya Muslims. Targeted on the basis of
their religious identity, they have endured hatred, violence and stigmatisation, including
through unfounded conspiracy theories that they have caused and spread COVID-19. In the
name of ‘protecting’ national security, Shi’a Muslims in Saudi Arabia and Baha’is in Iran have
been arbitrarily detained, incarcerated and even executed.

Furthermore, the return of Taliban rule in August 2021 strongly suggests that
Afghanistan’s diverse ethnic and religious or belief minorities are at heightened risk of
violence and repression, given the Taliban’s history of violently targeting these vulnerable
communities. Concerningly, the Taliban and others also have invoked religious precepts to
perpetrate violence and discrimination against women, gitls and lesbian, gay, bisexual, and
transgender persons.

Against this backdrop, Killing in the Name of God: State-Sanctioned 1V iolations of Religious
Freedom comes at an urgent juncture. There has been a surge of religious intolerance
wotldwide, including revival of anti-blasphemy and anti-apostasy laws. These laws cannot
be justified under the international human rights law framework precisely because this
framework protects individuals, rather than religions or beliefs. Nonetheless, these laws
restrict the freedom to express views which may be deemed offensive to certain religious
ot belief communities, generally invoking national security, public order, or morality.

The report examines twelve countries that have retained the death penalty as a lawful
possibility for offences against religion, such as blasphemy, apostasy, and proselytising. The
authors persuasively argue that the existence of such provisions that privilege certain religions
over others, or expect strict adherence to a religion recognised as a State religion, have a
devastating impact. Even in jurisdictions where the death penalty is not imposed for offences
against religion, its mere lawful possibility—codified or not—stifles the freedoms of religion
or belief and expression. In some countries, this possibility also fosters an environment in
which people feel entitled to engage in mob violence against those accused of offending
religious morals. The report is a scathing indictment of overreach of criminal law, where State
power is wielded to kill individuals for offending religious doctrines.



The UN ‘Faith for Rights’ framework aims to foster the development of peaceful
societies that uphold human dignity and equality for all and where diversity is not just
tolerated, but fully respected and celebrated. Community leaders, politicians, and civil society
groups are instrumental actors in speaking out against intolerance, discrimination, and hate
speech. Notably, religious or belief leaders can play a crucial role in translating ‘faith’ into the
language of ‘rights’ and vice versa, thereby engaging their considerable influence over the hearts
and minds of millions of people to defend diversity, peace, and freedom. Ultimately, States
must protect freedom of religion or belief for everyone, everywhere and at all times—and
one clear step towards realisation of that goal is to abolish the death penalty for offences
against religion.

Written in October 2021, in celebration of the World Day Against the Death Penalty.

Ahmed Shaheed
UN Special Rapporteur on freedom of religion or belief

Abmed Shaheed was appointed as Special Rapporteur on freedom of religion or belief by the
UN Human Rights Council in 2016. Mr Shabeed is Deputy Director of the Human Rights Centre,
University of Essex, UK.



EXECUTIVE SUMMARY

Since 2015, numerous States have repealed blasphemy laws that had not been used for
decades: Iceland (2015), Norway (2015), Malta (2016), Denmark (2018), Canada (2018),
Greece (2019), New Zealand (2019), Ireland (2020), and Scotland (2021). This wave of
reform was directly inspired by al-Qaeda’s brutal killing of 12 people at the Paris offices
of satirical newspaper Charlie Hebdo, motivated by the newspaper’s publication of a
caricature of the Prophet Muhammad. This same trend has not, however, been mirrored
in countries where Islam is the State religion. In 2019, Brunei introduced the death
penalty for apostasy and blasphemy. In 2018, Mauritania amended its laws such that the
death penalty became mandatory for apostasy and blasphemy. While Sudan abolished
apostasy in 2020, this was part of a series of reforms introduced by the new
administration to make Sudan a secular State.

As of 2020, blasphemy was formally criminalised in some 84 countries (Fiss and
Kestenbaum, 2020:8). As many as 21 countries criminalised apostasy as of 2019 (Humanists
International, 2019:18). Keeping in mind that acts in the vein of apostasy and blasphemy may
also be encompassed under alternate ctiminal laws,' the number of States in which offences
against religion are znformally criminalised is likely much higher. The legal penalties for such
offences range from fines to imprisonment to corporal punishment—and in at least 12
countries,” the death penalty.

This report examines the extent to which States commit, or are complicit in, killings that
violate religious freedom. Focussing on the 12 States in which offences against religion are
lawtully punishable by death, we examine four different types of State-sanctioned killings on
the basis of religious offence (apostasy, blasphemy, or alike) or affiliation (most commonly,
membership of a religious minority): judicial executions, extrajudicial killings, killings by
civilians, and killings by extremist groups. We explore the relationship between the retention
of the death penalty for religious offences and other forms of State-sanctioned killings
motivated by alleged religious offending or by religious identity.

An examination of death penalty policy and practice since 2010 found that:

* Apostasy is punishable by death in at least 11 countries.” This is codified in three
countries;' elsewhere, the death penalty is prescribed by unwritten Shari’a law.

* Blasphemy is punishable by death in at least seven countries,” four of which prescribe
the death penalty in legislation.’

1 States have also treated blasphemous acts as violations of laws prohibiting conversion, hate speech, extremism, and
witchcraft (Fiss and Kestenbaum, 2020:7).

2 Afghanistan, Brunei, Iran, Maldives, Mauritania, Nigeria, Pakistan, Qatar, Saudi Arabia, Somalia, United Arab Emirates, and
Yemen.

3 Tt is unclear whether apostasy carries the death penalty in Nigeria.
4 Brunei, Mauritania, and Yemen.
5 Afghanistan, Brunei, Iran, Mauritania, Nigeria, Pakistan, and Saudi Arabia.

0 Brunei, Iran, Mauritania, and Pakistan.



* Islam is the State religion in 11 of the 12 countries; Nigeria is secular. In all 12
countries, the death penalty for offences against religion stems from, and is justified on
the basis of, Islamic law.

* Death sentences were imposed for offences against religion in at least six countries,’
and executions were carried out in at least one: Iran.

* The death penalty appears to have been used to persecute religious minorities in two
countries: Iran and Saudi Arabia. In both cases, religious minorities were grossly
overrepresented in execution statistics, and killed in circumstances suggesting that the
charges of which they were formally convicted (political, security, or drug-related
offences) were a guise.

Looking beyond the death penalty, the following forms of State-sanctioned killing have
been documented since 2010:

*  Extrajudicial killings in four countties, including:

Direct killings of religious offenders in Pakistan, and of religious minorities by
security forces in Nigeria and Yemen.

Deaths in custody of religious offenders in Pakistan, and of religious minorities
in Iran and Saudi Arabia.

Enforced disappearances of religious minorities in Yemen.

» Killings by civilians in four counttries, including:

Vigilantism and mob justice against persons accused of having committed
offences against religion in Afghanistan, Nigeria, and Pakistan.

Assassinations of persons deemed sympathetic to religious offenders (such as
lawyers and politicians) in Pakistan.

Hate crimes motivated by victims’ religious affiliations in Iran and Pakistan.

» Killings by violent extremist groups in four countries, including:

Killings (including quasi-judicial executions) by al-Shabaab in territory over which
it exercises de facto control in Somalia.

Assassinations by al-Qaeda affiliates in collusion with the State in Maldives.

The decades-long pattern of gross and systematic killing of Hazaras by
extremist groups in Afghanistan and Pakistan, in response to which these States
have been unable or unwilling to intervene.

As the title of this report indicates, all killings documented were carried out ‘in the name

of God’; that is, they were motivated by, and justified on the basis of, conservative—and

sometimes extremist—interpretations of Islam. However, our examination of international

human rights standards and Islamic law suggests that the two are not irreconcilable. Indeed,

our analysis concludes that Islam does not mandate—and indeed denounces, or even
prohibits—homicidal violations of religious freedom.

Armed with this more progressive interpretation of Islam, we reviewed existing advocacy
efforts by various stakeholders through the lens of norm localisation theory. Whether or not
to abolish the death penalty for religious offences is ultimately a decision for each State.
However, the decision to do so may come from within (‘norm localisation’) or may result

7 Iran, Mauritania, Nigeria, Pakistan, Saudi Arabia, and Yemen.

10



from external pressure (‘rhetorical adoption’). Non-State actors can adopt the new norm of
death penalty abolition (‘norm localisation’), or superficially adopt it (thetorical adoption), or
reject it completely. We argue that while most existing advocacy efforts simply promote
freedom of religion couched in human rights terms, some initiatives manage to translate the
outside norm into a local norm. However, these initiatives have largely remained a ‘thought
experiment’ for external stakeholders (with some exceptions) and have lacked local norm
entrepreneurs’ to test their potential to stop State-sanctioned killings in the name of God.

11



SCOPE OF THE REPORT

This report documents and critically examines State-sanctioned killings on the basis of
religious offending and religious identity in the 12 countries that retain the death penalty for
offences against religion.

STATE-SANCTIONED KILLINGS IN 12 COUNTRIES

In this report, the terms ‘offences against religion’ and ‘religious offences’ are used
interchangeably to refer to any acts deemed to insult or offend religious morals. This umbrella
category includes, but is not limited to, apostasy (renouncing religion), blasphemy (broadly
defined as speaking ill of religion), propagating (disseminating one’s religion), and
proselytising (encouraging others to convert from one religion to another).

The 12 countries under examination are those identified as retaining the death penalty as a
lawful possibility for offences against religion: Afghanistan, Brunei, Iran, Maldives,
Mauritania, Nigeria, Pakistan, Qatar, Saudi Arabia, Somalia, United Arab Emirates, and
Yemen.®

While we use the death penalty as a starting point, this report looks beyond judicial
executions to all killings in which the State is complicit to some degree. In some cases, killings
follow formal (e.g;, criminal charges) or informal (e.g., community level) accusations of the
victim having engaged in an act deemed to constitute an offence against religion. In other
cases, killings are motivated exclusively by the religious identity of the victim, that identity
itself construed as an afront to religious morals.

We term such homicides ‘State-sanctioned killings’, and define this as including:

* Judicial executions;

* Extrajudicial killings—that is, killings cartied out by State actors’ (e.g;, police, military,
deaths in custody) in the absence of any formal criminal justice process; and

* Killings by non-State actors (civilians and extremist groups) where the State endorses
or condones homicidal violence, or manifestly fails to prevent violence, protect victims,
or bring killers to justice.

8 See the section ‘Countries excluded from analysis’ for an explanation of why some countries were not deemed to retain the
death penalty for offences against religion and excluded accordingly.

9 Bven if it were established that State authorities were conducting the killings without being ordered or authorised to do so,
their conduct is nonetheless attributable to the State under Article 7 of the Articles on State Responsibility: “The conduct of
an organ of a State or a person or entity empowered to exercise elements of the governmental authority shall be considered
an act of the State under international law if the organ, person or entity acts in that capacity, even if it exceeds its authority
or contravenes instructions.’

12



Of course, violence of this nature exists beyond the 12 countries examined in this
report.'” This teport is not intended to be a comprehensive global catalogue of all religiously
motivated homicides (horizontal analysis). Rather, we use the death penalty for offences
against religion as a starting point from which to examine the array of religiously motivated
killings that take place in these countries (vertical analysis). While both analyses—horizontal
and vertical—offer different benefits, we focus on the latter by examining not only the legal
provisions that legitimise homicidal violence, but also the cultural and historical contexts in
which these killings take place.

The following instances of violence have been excluded from this report accordingly:

* Killings by non-State actors in circumstances which cannot be reasonably construed as
State-sanctioned; and
* State-sanctioned killings occurring outside the 12 countries under examination.

Figure 1: State-sanctioned killings

Judicial

¥ Judicial
exel(;u.lons. executions:
religi
Saclobs other offences
offences

STATE-SANCTIONED
KILLINGS
Killings by
extremist

groups

Killings by
civilians

Extrajudicial
killings

NON-STATE-SANCTIONED KILLINGS

10 por example, the killing and the persecution of minority Muslims in the Central African Republic; the murder, rape,
torture, burning and forced starvation of Rohingya population by Myanmar secutity forces; and ISIL/Daesh massactes
targeting religious minorities in the Syrian Arabic Republic.
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VICTIMS

Two distinct but overlapping groups are victims of State-sanctioned killings: those killed
for (allegedly) committing religious offences (‘religious offenders’), and those killed for their
‘religious identity’—that is, their membership of a religious group deemed an affront to the
perpetrator’s religion.

For reasons of linguistic economy, we use the term ‘religious offenders’ to describe:

* people judicially executed after being convicted of religious offences that they actually
committed;

* people judicially executed for religious offences of which they were wrongfully
convicted, either due to genuine mistakes being made in the enforcement of relevant
legal provisions, or deliberate misuse of such provisions on the part of the State
authorities;

* people judicially executed for offending religious morals, but formally charged with and
convicted of non-religions oftences; and

e although the term ‘offender’ implies that the guilt of the accused was determined
following a criminal conviction—people killed following a mere accusation of
wrongdoing, without any formal criminal justice process.

We stress that the term ‘religious offenders’ is by no means an endorsement of the
characterisation of offences against religion as acts of wrongdoing;

We refer to the second category of State-sanctioned killings as those motivated by
religious identity—that is, where the victim’s religious affiliation (e.g;, membership of a
minority religious group) per se is construed as an afront to religious morals, thereby inspiring
subsequent State-sanctioned killings.

As Figure 2 illustrates, these two groups of victims are not mutually exclusive; rather, in
the context of State-sanctioned killings, there is substantial overlap:

* people from certain religious groups convicted of and executed for committing
offences against religion, including cases of genuine and deliberate wrongful
convictions;

* people from certain religious groups executed for non-religious offences, where the
executions a part of a systematic homicidal campaign against that religious group; and

* people from certain religious groups killed following a mere accusation of committing
religious offences, without any formal criminal justice process.

14



Figure 2: Motivations for killings

Victim’s
religious
identity

The following case exemplifies the complex nature of these killings where ethnoreligious
identity, religious offences, and politics traverse. In 2016, Iran executed 25 Sunni Muslim
men—-22 were from Iran’s Kurdish minority and the other three of Iraqi nationality
(Abdorrahman Boroumand Centre for Human Rights in Iran, n.d.; Amnesty International,
2016b). They were executed for committing ‘enmity against God’ (moharebeh) in connection
with a number of armed attacks." The Iranian authorities published ‘confession’ videos of
the armed attacks, but many of the men denied any involvement in these attacks and had
claimed, in messages leaked from prison, that they were targeted for their religious beliefs and
practices (Amnesty International, 2016b). Veria Qaderi, one of the men executed, stated:

[I was arrested] because I defended the oppressed adherents of the Sunni faith and the
oppressed religion [of Islam], [an oppression]| that has taken on astronomical
dimensions in Iran ... Iran oppressed us and insulted us and killed our scholars, and
arrested those who were missionaries and sought religious knowledge. No one was
talking until we started exposing these things and told the people what Iran was doing
and that it has a plan called the 50-year plan to purge Iran of Sunnis. (Video file
broadcast on YouTube, August 22, 2016, quoted in Abdorrahman Boroumand Centre
for Human Rights in Iran, n.d.)

In this case, it is unclear whether these men were targeted for their promotion of Sunni
faith or they were indeed terrorists. The lack of information including public access to court
judgments makes this type of research extremely difficult—a problem also applicable to other
countries examined in this report.

11 Religious minorities are disproportionately represented amongst those charged with terrorism offences. Such abuse of
terrorism laws amounts to targeting and criminalising the peaceful expression of a person’s identity (Shaheed 2020: para.17).
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AIMS AND METHODS

This report is a review of publicly available sources: academic literature; reports published
by NGOs, governments, and international organisations; news articles published between
January 2010 and September 2021; and online resources, including databases on executions.
Due to limited access to court judgments and official justice statistics, it was far from
straightforward to find information on the number of individuals executed for these religious
offences. This report therefore relies heavily on reports published by NGOs and local news
reports. For our analysis of the situation in Pakistan, we analysed 203 English articles on
blasphemy-related criminal justice processes and violence published in three newspapers—
DAWN," The News International,”” and Express Tribune'* —between 1 January 2020 and
1 June 2021. Where necessary, we contacted the authors of these sources to verify the
accuracy or reliability of findings.

Where gaps in the literature were identified, we reached out to persons working in the
field. Of the 64 expert individuals and organisations we approached, 31 were willing to speak
with us.”” Given the sensitivity surrounding this topic, we were surptised that only 6 of the 31
interviewees wanted to remain anonymous. Appendix 1 provides a list of interviewees’
names, expertise, and organisational affiliation where applicable; for interviewees who did not
wish to be identified, we provided a description of their expertise only. Each interviewee has
also been assigned a number (e.g, I-17). These unique identifiers are used whenever we quote
the interviewee or paraphrase information they shared with us. Given the sensitivity of this
report’s subject matter, we decided to anonymise the interview content in the interests of our
interviewees’ secutity.

This report was written with two aims. First, we wanted to present an authoritative
account of the full gamut of State-sanctioned killings motivated by religious offending and
religious identity in the 12 countries in which the death penalty remains a lawful punishment
for offences against religion. While the death penalty may be the most obvious form of
State-sanctioned killing, this report confirms that this is only one of four ways in which the
State is complicit in the killing of such victims.

Of the 12 countries analysed in this report, we take a closer look at Afghanistan and
Pakistan. At the time of writing, Afghanistan had recently returned to Taliban rule after 20
years of conflict. Alongside our own research, Muzafar Ali (Hazara activist) and Mohammad
‘Musa’ Mahmodi (human rights lawyer and former Executive Director of the Afghanistan
Independent Human Rights Commission) offer insights on what Taliban rule may mean for
religious offenders and minorities in Afghanistan. As for Pakistan—despite sentencing more
people to death for blasphemy than any other country, Pakistan has never executed anyone
on this basis. Instead, there is widespread violence at the community level, with people
accused of blasphemy being killed by mobs. This led us to look deeper into the causes of
such violence, and how this may be addressed.

12 Dawn is the largest and oldest English-language newspaper in Pakistan.
13 The News International is one of the largest English language newspapers in Pakistan.

14 The Express Tribune is the first internationally affiliated newspaper in Pakistan. Partnered with The International New
York Times — the global edition of The New York Times.

15 We received approval from the Monash University Human Research Ethics Committee (project ID: 27979).
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Second, this report aims to summarise existing advocacy efforts that promote freedom of
religion. We analyse these initiatives using norm localisation theory. We also explore how
abolition of the death penalty for offences against religion may unfold in practice, including
its possible repercussions on other forms of State-sanctioned killings of religious offenders
and people of faith.
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FREEDOM OF RELIGION: HUMAN
RIGHTS AND ISLAMIC LAW

INTERNATIONAL HUMAN RIGHTS LAW

The right to freedom of thought, conscience, and religion has long been recognised in
various international legal instruments—from the Universal Declaration of Human Rights
(UDHR)'¢ and the Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief (1981 Declaration) to the International Covenant
to Civil and Political Rights ICCPR)"" and the Convention on the Rights of the Child."” In
particular, the 1981 Declaration provides that:

All States shall make all efforts to enact or rescind legislation where necessary to
prohibit any such discrimination, and to take all appropriate measures to combat
intolerance on the grounds of religion or belief in this matter. (Article 4(2))

In addition to these provisions of general application, the religious freedoms of ethnic
and religious minorities have been underscored in and fortified by the ICCPR" and the
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities.

In his latest report, the United Nations Special Rapporteur on freedom of religion or
belief concludes that, over the last 15 years, States have tightened their restriction of freedom
of religion or belief. In particular, the Special Rapporteur notes that States have continued to
use extralegal measures to violate the religious freedoms of religious minorities, including the
forced closure of place of worship, the persecution of faith leaders, and the restriction of
access to health, education, housing and legal status (Shaheed, 2020:6—7). In our report, we
focus on cases in which individuals’ rights to life have been violated in the name of religion,
including but not limited to the use of the death penalty.® In all 12 countries under
examination, the death penalty remains a lawful punishment for religious offences. With the
exception of Nigeria, each of these countries has adopted Islam as their State religion and

16 Article 18 of the UDHR states: ‘Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or
private, to manifest his religion or belief in teaching, practice, worship and observance.” (Article 18)

17 Article 18(1) of the ICCPR states: ‘Everyone shall have the right to freedom of thought, conscience and religion. This
right shall include freedom to have or to adopt a religion ot belief of his choice, and freedom, either individually or in
community with others and in public ot private, to manifest his religion or belief in worship, observance, practice and
teaching’ In addition, Articles 19 and 20 guarantee the right to freedom of opinion and expression, and the prohibition on
incitement of religious hatred, respectively.

18 Article 14 of the Convention on the Rights of the Child states: ‘States Parties shall respect the right of the child to
freedom of thought, conscience and religion.”

19 Article 27 of the ICCPR states: ‘In those States in which ethnic, religious or linguistic minorities exist, persons belonging
to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own
culture, to profess and practise their own religion, or to use their own language.

20 Although Article 6 of ICCPR does not expressly prohibit the death penalty in all circumstances, instead fixing a ‘most
serious crimes’ threshold, many death penalty abolitionists take the view that the international community is on an
irrevocable path towards complete eradication of the death penalty.
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have routinely used Islam as a justification for their retention and imposition of the death
penalty for these ‘crimes’.

These counttries have critiqued and attempted to divorce themselves from the UN system
based on human rights, arguing that it was incompatible with the Islamic worldview. For
example, Iran has continued to challenge the universal character of human rights enshrined in
the UDHR as a Western concept of Judeo-Christian origin divorced from the Shari‘a:

Conventions, declarations and resolutions or decisions of international organizations,
which were contrary to Islam had no validity in the Islamic Republic of Iran ... The
Universal Declaration of Human Rights, which represented a secular understanding
of the Judeo-Christian tradition, could not be implemented by Muslims and did not
accord with the system of values recognized by the Islamic Republic of Iran; his
country would therefore not hesitate to violate its provisions, since it had to choose
between violating the divine law of the country and violating secular conventions.
(Summary of Iranian representative Mr Rajaie-Khorassani’s address at the 65th
meeting of the Third Committee of the United Nations General Assembly, 17
December 1984:paras 91, 95)

To formally distance themselves from the UDHR, the Member States of the
Organisation of Islamic Cooperation (OIC) later created and adopted the Cairo Declaration
of Human Rights in Islam—a standalone Islamic human rights instrument. The language and
tone of the Cairo Declaration at first blush appear similar to the UDHR. However, Article 25
of the Cairo Declaration emphasises that [tlhe Islamic Shari’ah is the only source of
reference for the explanation or clarification of any of the articles of this Declaration’,
thereby placing Islam above human rights. Similarly, Article 5(a) on marriage states that: ‘Men
and women have the right to marriage, and no restrictions stemming from race, colour or
nationality shall prevent them from exercising this right” While this provision may appear
inclusive, a rejection of restrictions based on religious differences is missing (Bielefeldyt,
2000:105). Accordingly, the Cairo Declaration has been described as ‘a one-sided and
uncritical Islamisation of human rights language at the expense of both the universalism and
the emancipatory spirit of human rights’ (Ibid:105-1006).

Even though the rejection of the UDHR and the adoption of the Cairo Declaration may
give the impression that Islamic countries have divorced themselves from the UN system, this
is not entirely true. The UDHR was referred to as Judeo-Christian-centric’ and hence not
universal; however, 48 out of the 58 members voted in favour of the UDHR at the time,
including four of the Islamic countries examined in this report: Afghanistan, Iran, Pakistan,
and Yemen.” Similarly, the ICCPR, which recognises freedom of religion, freedom of
expression, and the right to life, has been ratified by nine of the 12 countries examined in this
report (Appendix 3). Though the three remaining States—Brunei, Saudi Arabia, and United
Arab Emirates—may appear to have rejected the idea of freedom of religion under the
‘Western” human rights framework, they remain very much part of the UN system; for
example, through ratification to other human rights treaties and for taking part in the
Universal Periodic Review.

21 The following counttries were not members of the United Nations in 1948: Brunei, Maldives, Mautitania, Nigeria, Qatar,
Somalia, and United Arab Emirates. Saudi Arabia was a member of the United Nations but abstained (United Nations
Bibliographic Information System, n.d.).
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That being said, one may argue that ratification of the ICCPR is not a valid indicator to
measure States’ commitment to human rights mechanisms, due to the fact that States can
enter reservations under the ICCPR. We would agree. Of the nine countries that ratified the
ICCPR, four— Maldives, Mauritania, Pakistan, and Qatar—have entered reservations to
Article 18 (Appendix 3). These reservations are made on the basis of the Shari'a. For
example:

The Mauritanian Government, while accepting the provisions set out in Article 18
concerning freedom of thought, conscience and religion, declares that their
applications shall be without prejudice to the Islamic Shariah.

[Qatar] shall interpret Article 18, paragraph 2 . . . based on the understanding that it
does not contravene the Islamic Sharia. [Qatar| reserves the right to implement such
paragraph in accordance with such understanding.*

By entering reservations, these States assert the supremacy of the Shari'a over human
rights, thereby reducing the efficacy of the ICCPR. Human rights principles do rest on
universalistic ideals (Roberts et al., 2015), but not having realised these aspirations does not
automatically undermine the legitimacy of human rights treaties, provided that States remain
engaged with the UN system. UN mechanisms rely on dialogue and negotiation, and thrive
by building consensus. Indeed, the UN Special Rapporteur on the law and practices relating
to reservation of treaties has contended that ‘reservations to treaties were a fact of life’ and
that ‘it was better for a State to accept part of a treaty than simply decide not to become a
party’ (International Law Commission, 1997:47).

The behaviour of these Islamic countries—being part of the UN system while
simultaneously rejecting the norms that the UN upholds—is what Robert Merton referred to
as ritualism. Applying Merton’s theory on ritualism to human rights, Charlesworth (2017)
argues that:

Ritualism is a technique of embracing the language of human rights precisely to
deflect human rights scrutiny and to avoid accountability of human rights abuses,
while at the same time gaining the positive reputational benefits or legitimacy
associated with human rights commitments. (Charlesworth, 2017:365)

Even if these Islamic countries only accept the means to human rights commitments
(ratification) and reject the goals (protection of human rights), these countries recognise the
value of being part of the UN mechanism and its treaties that they do not embrace in
practice. Perhaps the clearest example is the Taliban asking to speak at the UN general
assembly after their return to power Afghanistan (BBC News, 2021b). This again points to
the UN as a symbol of international legitimacy.

If the adoption of the Cairo Declaration was as an example of Muslim States attempting
to divorce themselves from the UN, then the ‘defamation resolutions’ put before the UN by
the OIC under Pakistan’s leadership are an example of Muslim States aiming to change the
framing of freedom of religion and expression within the UN system, to which we now turn.

22 gee Appendix 3 for the reservations by Pakistan and Maldives.
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Defamation resolutions have sought to ban speeches and actions that ‘defame’ Islam and
other religions by placing religion under the protection of human rights. The first such
resolution was put forward in 1999 as a draft resolution to the UN Commission on Human
Rights.” Between 2005 and 2010, a resolution titled ‘Combating defamation of religions’ was
adopted at the General Assembly. The resolution expresses concern that ‘Islam is frequently
and wrongly associate with human rights violation and with terrorism’ and notes that
‘defamation of religion is among the causes of social disharmony and leads to violation of
human rights’ (United Nations General Assembly, 2007:para 4). It calls on States to:

[P]rovide, within their respective legal and constitutional systems, adequate protection
against acts of hatred, discrimination, intimidation and coercion resulting from
defamation of religions, to take all possible measures to promote tolerance and
respect for all religions and their value systems and to complement legal systems with
intellectual and moral strategies to combat religious hatred and intolerance. (United
Nations General Assembly, 2007:para 11)

The notion of defamation of religions places religions (not individuals) under the
protection of human rights. This resolution in 2005 passed with 101 countties voting in
favour which gradually decreased to 79 countries in 2020 (Appendix 4). The 12 countries
examined in this report have consistently voted in favour of the resolution, with the
exception of Mauritania voting against it in 2005 and Nigeria abstaining between 2005 and
2009 (Appendix 4).

In 2007, the Muslim States succeeded in including ‘respect for religions or beliefs’ as a
ground for limiting freedom of expression under Article 19(3) of the ICCPR (Knechtle,
2017:209). The Human Rights Council Resolution 4/9, ‘combating defamation of religions’,
stated that:

[E]veryone has the right to freedom of expression, which should be exercised with
responsibility and may therefore be subject to limitations as provided by law and
necessary for respect of the rights or reputations of others, protection of national
security or of public order, public health or morals and respect for religions and
beliefs (UN Human Rights Council, 2007:para 10).

In effect, this narrative legitimises the criminalisation of speech that is considered
disrespectful of religions or beliefs and can be used to supports blasphemy laws (Knechtle,
2017:209).

The turning point was the adoption of the Human Rights Council Resolution 16/18 in
2011, which removed references to ‘defamation of religions’ and replaced them with
‘combatting intolerance, negative stereotyping and stigmatisation of, and discrimination,
incitement to violence and violence against persons based on religion or belief” (UN Human
Rights Council, 2011:1). The then US Secretary of State Hillary Clinton hailed the passing of
the resolution as a sign that ‘we have begun to overcome the false divide that pits religious

23 The resolution calls upon State to: ‘[ijn conformity with international standards of human rights, to take all necessary
action to combat hatred, discrimination, intolerance and acts of violence, intimidation and coercion motivated by intolerance
based on religion or belief” (UN Commission on Human Rights 1999:95) (UN Commission on Human Rights, 1999:95).
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sensitivities against freedom of expression’ (Reuters, 2011a). Indeed, the resolution was
thought to mark the end of the OIC attempting to use the idea of defamation of religions to
legitimise offences such as blasphemy.** General Comment 34 noted that religion and
religious belief were not protected under international human rights legislation, and that
blasphemy law was ‘incompatible’ with the ICCPR; it also declared it was not permissible ‘to
punish criticism of religious leaders or commentary on religious doctrine and tenets of faith’
(UN Human Rights Committee, 2011:para 48). Since 2011, these resolutions have been
adopted without a vote every year (Appendix 4).

The expanding and contracting of concepts such as freedom of religion and expression
demonstrate that human rights are dynamic (Alston, 1990).” Furthermore, for human rights
to be effective, they must address concerns of local cultures and communities and ‘be flexible
without sacrificing integrity’ (Messer, 1997:307). In the following section, we argue that
Islamic law is also dynamic. While there is the textualist view that considers the meaning of
the Qur'an to be fixed and universal in its application (Saeed, 2006:3), contextualists disagree.
They argue that Islamic teaching is, in fact, the product of a very slow and gradual process of
interpretation of the Qur'an and the collection, verification, and interpretation of the Hadith
during the first three centuries of Islam (7th-9th century AD). For contextualists, the Qur'an
and the Hadith must involve human interpretation: the Qur'an and the Hadith cannot be
understood, nor have any influence on human behaviour, except through the efforts of
(fallible) human beings.

ISLAMIC LAW

In Muslim understanding, Islam is based on the revelations of God; however, human
interpretation of the Qur'an and the Hadith inevitably leads to differences of opinion and the
possibility of error, both among scholars and the community in general. While the Qur'an
contains a variety of components, such as stories, moral injunctions, and general as well as
specific legal principles, it prescribes only those details which are essential. It thus leaves
considerable room for development, and requires safeguarding against restrictive
interpretation.” It is in this context we examine the Islamic position on offences against
religion.

In Islam, riddah ot irtidad, which literally means ‘turning back’ (from Islam), is probably
the closest to what is referred to in the West as apostasy, blasphemy, and proselytising.

241t has been observed that Resolution 16/18 did not significantly change the OIC’s or Pakistan’s conceptions of free
speech; instead, it has instead merely resulted in a tactical shift away from the language of defamation (Skorini and Petersen,
2016:44).

25 The progtessive interpretation of how ‘most serious crimes’ are defined in restricting the scope of the death penalty
under international human rights law is also an example of the dynamic nature of international human rights law. The
application of the death penalty is permitted for ‘most serious crimes” under Article 6 of the ICCPR; in 2018, the UN
General Comment 36 has narrowly defined the term as crimes of extreme gravity involving ‘intentional killing” (UN Human
Rights Committee, 2018:para 35).

20 7t is not only the complex nature of the document that makes the Qzran difficult to interpret. One of the fundamental
reasons for differences of opinion over the Qur'an lies in the ambiguous language used in some verses. That these words are
given debatable meanings is in this understanding a sign from God; they were meant to be ambiguous and subject to
different opinions. The contextualists argue for a high degree of freedom for Islamic scholars to determine the social, ethical
and legal content that is mutable, against that which is immutable (al-Zarkashi, 2007:140; Kamali, 1991:19-20).
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Blasphemy and apostasy are sometimes used interchangeably because for a Muslim, a
blasphemer is, by definition, an apostate. Other terms used in Islamic tradition include sabb
(insult against the Prophet), shatm (abuse against the Prophet), Zakdhib (accusing the Prophet
of lying), zandaga (concealed apostasy) and 7sa 'z (vilification of the Prophet). A related
concept is Zakfir, declaring another Muslim an apostate.

Apostasy means to convert from Islam to any other religion or faith. In this regard, one’s
Islamic beliefs are rendered null and void by any action, saying, or belief that opposes the
teachings and instructions of Islam. In the Qwr'an, God’s anger and punishment are
mentioned against those who have left the faith. However, the apostate is threatened with
harsh punishment in the next world only. For example:

...and whoever of you turns away from his religion and dies faithless—they are the
ones whose works have failed in this world and the Hereafter. They shall be the
inmates of the Fire, and they shall remain in it [forever]. (QS 2:217)

Indeed those who turn faithless after their faith, and then advance in faithlessness,
their repentance will never be accepted, and it is they who are the astray. (QS 3:90)

As for those who believe and then disbelieve, then believe [again] and then disbelieve
and then increase in disbelief, Allah shall never forgive them, nor shall He guide them
to any way. (QS 4:137)

La ikraba fi-din [There is no compulsion in religion]. (QS 2:256)

The last of these verses explicitly states that embracing religion can never be based on
coercion: it begins with ‘la’—a negation in a broad, general sense of the term—meaning it is
not permissible to force anyone to embrace a particular religion. For people to accept a
certain religion, they should consciously and willingly accept its ideas and beliefs. Ibn Kabhir, a
famous commentator of the Qur'an, explains the meaning of this verse:

Do not force anyone to become Muslim, for Islam is plain and clear, and its proofs
and evidence are plain and clear. Therefore, there is no need to force anyone to
embrace Islam. Rather, whoever Allah directs to Islam, opens his heart for it and
enlightens his mind, will embrace Islam with certainty. Whoever Allah blinds his heart
and seals his hearing and sight, then he will not benefit from being forced to embrace
Islam.”’

The Qur'an evidently maintains that faith must be sustained through belief and that
religion induced by compulsion is meaningless. Abou-Bakr (2021) explains the analysis of
another commentator of the Qur'an, Ibn Jarir al-Tabari, on how this verse was revealed in
response to three stories:

The first mentions the pre-Islamic custom that a wife whose male infants did not
survive, would vow that if one of them lived, she would offer him to the ‘people of
the Book’, the Jewish community in Medina. Hence, when the Jewish tribe Banu
al-Nadir evacuated the city and these families wanted to take back their children by

27 See the online version of Tafsir Ibn Kathir: https:/ /swwwi.alim.org/quran/tafsir/ibn-kathir/surah /2/256
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converting them to Islam by force, the verse was revealed to indicate that those who
left would be choosing Judaism and those who willingly stayed would be choosing
Islam. No coercion was to be practiced. Another citation mentions a Muslim man
(Salem bin ‘Awf) from the Ansar consulting the Prophet whether he should force his
two Christian sons to adopt Islam, though they refused to leave Christianity. The
answer was a prohibition from doing so. A third narrative, similar to the first, again
cites the situation where Jewish women had nursed children from a Muslim tribe in
Medina, so when the Jews were leaving the city, these sons also wanted to accompany
them and adopt Judaism, whereas the families objected, wanting to keep them by
forcing them to become Muslims. (Abou-Bakr, 2021:35)

Regarding blasphemy, the Qwur’an not only documents instances of insult, ridicule, and
attacks on Islamic icons and personages, but also appears to provide guidance on how one
should behave when faced with such conduct. Instead of mandating any physical worldly
punishment, the Qur'an directs believers to leave the blasphemer’s company:

And it has already been revealed to you in the Book that when you hear the verses of
Allah being denied and mocked at, then sit not with them, until they engage in talk
other than that; certainly in that case you would be like them. Surely, Allah will collect
the hypocrites and disbelievers all together in Hell. (QS 4: 40)

Indeed, those who abuse Allah and His Messenger—Allah has cursed them in this
world and the Hereafter and prepared for them a humiliating punishment. And those
who harm believing men and believing women for [something] other than what they

have earned have certainly born upon themselves a slander and manifest sin. (QS
33:57-58)

A literal reading of the two verses above suggests that the ‘humiliating punishment’ for
blaspheming God and His Messenger rests with God alone, and it is up to Him whether He
punishes such persons in this world or the hereafter.

All the verses on apostasy and blasphemy mentioned above clearly highlight that the spirit
of the Qur'an calls for respect of religious freedom. However, in contrast to the Qur'an’s
silence on the punishment of apostates, many Hadith speak of the death penalty for apostasy;
for example, ‘Slay who changes his religion’ (Sahih Al-Bukhari (9:57)). According to another
tradition, the Prophet is said ‘to have permitted the blood to be shed of him who abandons
his religion and separates himself from the community’ (Sahih Al-Bukhari (9:83)).
Interestingly, there were occasions when certain individuals apostatised after professing Islam,
yet the Prophet did not penalise them let alone condemn them to death. One could consider
the following story:

A Bedouin pledged Islam to the Messenger of Allah, then the Bedouin was stricken
with the fever in Al-Madinah. So he came to the Messenger of Allah and said: ‘O
Messenger of Allah, cancel my pledge,” but he refused. Then he came to him again
and said: ‘Cancel my pledge, but he refused. Then he came to him again and said:
‘Cancel my pledge, but he refused. Then the Bedouin left (Al-Madinah) and the
Messenger of Allah said: ‘Al-Madinah is like the bellows; it expels its dross and
brightens its good’. (Sahih Al-Bukhari 39:37)
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Kamali (2019:144) explains that this incident was a clear case of apostasy in which the
Prophet did not impose any punishment at all: the Bedouin, despite his persistent
renunciation of Islam, was free to go unharmed.

While this Hadith appears to conflict with those that mandate the death penalty for
apostasy, it is important to keep in mind that, as previously explained, scholars might interpret
the Hadith differently. Whereas Kamali (2019) interprets this as a case of apostasy, others may
interpret ‘Cancel my pledge’ as the Bedouin wanting to return home from Madinah after
becoming ill, and despite being refused permission to do so, managed to leave Madinah
unharmed because he was still considered a Muslim—that is, he had not committed
apostasy.”®

Kutty (2018:217) mentions another infamous example: the killing of Ka’b b. al-Ashraf
for his extensive anti-Muslim activities and slander of the Prophet and his followers in
Medina. Ka’b was a poet who was known for regularly lampooning the Prophet, his
teachings, and his symbols. More importantly, he is said to have been involved in a plot to kill
the Prophet. This likely explains why he was targeted: not just because he blasphemed, but
also because he was perceived as waging war against the emerging Muslim community
(Abou-Bakr, 2021:20).

Contemporary interpretation on offences against religion

While the Qur'an is silent on worldly punishment for both apostasy and blasphemy, the
Hadith project mixed messages. This space for interpretation enabled the juristic opinion of
schools of thought (adbahib) to devise varied definitions, conditions, and justifications
advocating for the death penalty for those who commit apostasy and blasphemy.

First, contemporary scholars have re-examined the validity of the transmission change
(sanad) of the Hadith imposing the death penalty for apostates. The Prophet is said to have
permitted the blood to be shed of him who abandons his religion and separates himself from
the community. Ayoub (1994:79-85), for instance, takes the view that such Hadit) is
transmitted via one individual. This is called Hadith Abad: thought reliable, this remains open
for reinterpretation as it does not reach the status of Qar’ (a definitive text). Ayoub (1994)
concludes that:

There is no real basis for the riddah law in either the Qur'an or Prophetic tradition.
Furthermore, the few traditions that exist appear to be late and confused. (Ayoub,
1994:84-85)

Kamali (2019) explains further by quoting Sheikh Mahmud Shaltout:

The Hadith ‘one who changes his religion shall be killed” has evoked various responses
from the Muslim scholars, many of whom are in agreement that the Judud cannot be
established by solitary (Ahad) Hadith, and that unbelief by itself does not call for the
death punishment. (Hashim Kamali, 2019:147)

28 See the explanation from (Hajar, n.d.).
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Second, it is worth considering that other scholars, who accepted the validity of the
Hadjth on the death penalty for apostasy, evaluated the 7/at (legal reasoning) of such
punishment. They emphasise that apostasy during the Prophet Muhammad’s time should be
associated with treason. The Prophet was building a socio-political order. Apostates, by their
rejection of this order, were effectively excluding themselves from it. Their action becomes
equivalent to ‘treason’, meriting the punishment of death (Saced and Saeed, 2004:90). The
text of the Hadith above restricts the death sentence to whoever forsakes Islam and separates
himself from the community, but not all those who forsake Islam separate from the
community. The part ‘separated from the community’ describes thus only the apostates who
committed acts of aggression against the Muslim community, which is the reason why they
deserved to be killed. They were not killed for their apostasy, but rather for having committed
acts of aggression against Muslims (Forte, 1994). Saeced (2000) explains further:

Among Muslim modernists, Rashid Rida seems to have given up the pre-modern view
that the Muslim who abandoned Islam should be put to death. He makes a distinction
between the apostate who revolts against Islam and is therefore a danger to the
ummah, and those who abandon it quietly as individuals. The first should be put to
death, if captured, the second category not. (Saeed, 2006:90)

In other words, this Hadith does not view apostasy alone as a legal justification for
sentencing an apostate to death. Instead, it stipulates that another characteristic must be
fulfilled: ‘separation from the community of Muslims’. This phenomenon occurred during
times when apostasy entailed a complete and comprehensive change in all aspects of the
apostate’s life, including his belief, thought, and attitude toward other Muslims. This is the
opinion of some of the Islamic scholars who believe that this Hadith refers mainly to the
mubarabun (those who committed acts of aggression against Muslims).”” Subhi Mahmasani
and Salim al-Awwa, both highly respected scholars, have observed that the death penalty was
meant to apply not to simple acts and pronouncements of apostasy from Islam but to cases
where apostasy was linked to an act of political betrayal of the community, and high treason.
They hold the view that the Prophet never killed anyone solely for apostasy. It was not meant
to apply to a simple change of faith but to punish acts of treason that consisted of sedition
and joining forces with the enemy.

Those scholars refer to the incident of Ka’b b. al-Ashraf mentioned eatlier. Abou-Bakr
(2021) evaluates this incident:

Historical sources shed light on two reasons for Ka’b’s killing, The first describes his
part in severing the alliance between the Jewish tribe of Banu al-Nadir and the
Prophet Muhammad. Subsequently, he was involved in making a treaty with Abu
Sufyan (who was then leading the Meccan opposition to the Prophet Muhammad)
and a number of Jews, which set forth that ‘Quraysh and the Jews should cooperate
against Muhammad’. Following these events and the assassination of Ka’b b. al-
Ashraf, the Banu al-Nadir were expelled from Medina. The second reason, reported
by ‘Tkrima (d. 723), states that the Banu al-Nadir plotted to kill Prophet Muhammad;
they spoke to Ka’b b. al-Ashraf about the matter, and he concurred. This was

29 See the discussion in Brow (2017) and Baker (2018).
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probably the justification for the Prophet’s alleged order of his death. The continued
existence of Ka’b b. al-Ashraf jeopardized the survival of the new religious-political
community. (Abou-Bakr, 2021:20)

Third, contemporary scho