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First Nations constitutionalism unfolds within a chthonic legal 
tradition which is incommensurable with most of the positivist 
theoretical and conceptual models deployed to investigate 
Westphalian constitutional systems. The irreducibility of 
analysis of chthonic constitutional traditions with such models of 
constitutionalism calls, on the one hand, for rethinking positivistic 
approaches to legal reasoning and rationalisation and, on the other 
hand, for identifying new conceptual grids in charting the normative 
DQG�OHJDO� ODQGVFDSH�RI�,QGLJHQRXV�FRQVWLWXWLRQDOLVP��:LWK�VSHFL¿F�
reference to Australian First Nations constitutionalism, the purpose 
of this paper is to suggest the adoption of a conceptual apparatus 
IRU� LWV� LQYHVWLJDWLRQ�ZKLFK� UHÀHFWV� µHPLF¶1 understandings of what 
Indigenous legal orders are and how they operate. In doing so, 
the paper subsumes Australian First Nations constitutionalism 
into Mills’s theoretical elaboration of ‘rooted constitutionalism’2 
and argues that such a ‘rooted’ kind of constitutionalism needs 
to be expounded through foundational concepts such as nomos, 
myths, and legal traditions which are experientially and culturally 
grounded in the lifeworld that sustain Australian First Nations 
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1 ‘Emic’ refers to one kind of research done, and viewpoints obtained, from within the social group (from the 
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�� $DURQ� 0LOOV� LV� DQ� ,QGLJHQRXV� �$QLVKLQDDEH�� VFKRODU� ZKRVH� ZRUN� RQ� ,QGLJHQRXV� FRQVWLWXWLRQDOLVP� LV�
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constitutional traditions. Such a conceptual apparatus draws mainly 
from the theoretical framework elaborated by legal pluralism and 
legal theory to deal with the contemporary normative complexities 
of stateless legal orders. It is a macro-level conceptual apparatus 
that would be foundational to ‘etic’3 understanding and theorisation 
of First Nations Australian constitutionalism.

INTRODUCTION

/DZ�LV�SDUW�RI�D�VRFLHW\¶V�FXOWXUDO�WRWDOLW\�DV�WKH�/DWLQ�H[SUHVVLRQ�SRVLWV�LW��ubi 
societas, ibi ius��ZKHUH�WKHUH�LV�D�VRFLHW\��WKHUH�LV�ODZ����7KLV�OHJDO�PD[LP�UHYROYHV�
DURXQG�WKH�FRQFHSW�WKDW�ODZ�DQG�VRFLHW\�DUH�LQGLYLVLEOH��(DFK�VRFLHW\��UHJDUGOHVV�
RI�VL]H��FUHDWHV�LWV�RZQ�LQGLYLGXDO�V\VWHP�RI�DXWKRULW\��$V�KXPDQ�FRPPXQLWLHV�DUH�
diverse all over the world, the legal orders, the laws and the respective doctrinal 
constructions of general concepts such as sovereignty, constitution, law, the rule 
RI�ODZ��GHPRFUDF\��RU�VSHFL¿F�LQVWLWXWLRQV�VXFK�DV�PDUULDJH��FRQWUDFW�RU�WRUW��DUH�
GLYHUVH�HYHU\ZKHUH�5

%\�DVVXPLQJ�WKH�PD[LP ubi societas, ibi ius, as the foundational premise, this 
SDSHU� SRVLWV� WKDW� ,QGLJHQRXV� OHJDO� RUGHUV�� LQFOXGLQJ� $XVWUDOLDQ� )LUVW� 1DWLRQV�
legal orders, are legitimate sites of constitutionalism on their own terms, as they 
have been governed over time immemorial by their own chthonic constitutional 
WUDGLWLRQV��� *LYHQ� WKDW� $XVWUDOLDQ� )LUVW� 1DWLRQV� FRQVWLWXWLRQDOLVP� XQIROGV�
within a chthonic legal tradition which is incommensurable with most of the 
positivist theoretical and conceptual models deployed to investigate Westphalian 
FRQVWLWXWLRQDO� V\VWHPV�� WKHUH� LV� WKH�QHHG�RI� UHWKLQNLQJ�RU� UHDVVHVVLQJ�RUWKRGR[�
legal-theoretical conceptual and doctrinal assumptions and premises — bound to 
WKH�QDWLRQ�VWDWH�SHUVSHFWLYH�²�FRQVLGHUHG�LQVXI¿FLHQW�IRU�GLVFXVVLQJ�,QGLJHQRXV�
FRQVWLWXWLRQDOLVP�

/LNHZLVH�� WKH� SXUSRVH� RI� WKLV� SDSHU� LV� WR� VXJJHVW� D� FRQFHSWXDO� DSSDUDWXV� WKDW�

3 ‘Etic’ refers to one kind of research done, and viewpoints obtained, from outside (from the perspective of the 
REVHUYHU���VHH�+HDGODQG��Q������

�� 7KLV�OHJDO�PD[LP�LV�DWWULEXWHG�WR�%DURQ�+HLQULFK�YRQ�&RFFHML������±�������,W�LV�GHULYHG�IURP�D�SKLORVRSKLFDO�
argument, originally inspired by Aristotle’s Nicomachean Ethics, and is usually summarised as ‘Ubi homo, 
ibi societas. Ubi societas, ibi ius. Ergo: ubi homo, ibi ius’ �:KHUH�WKH�KXPDQ�EHLQJ�LV�� WKHUH�LV�D�VRFLHW\��
:KHUH�WKHUH�LV�D�VRFLHW\��WKHUH�LV�ODZ��7KHUHIRUH��ZKHUH�WKH�KXPDQ�EHLQJ�LV��WKHUH�LV�ODZ���VHH�-RQDWKDQ�%DUQHV�
(ed), The Complete Works of Aristotle, Volume 2: The Revised Oxford Translation (Princeton University 
3UHVV������������±��

�� -DDNNR�+XVD��A New Introduction to Comparative Law��+DUW�3XEOLVKLQJ�����������
�� 7KH�WHUP�µFKWKRQLF¶�KDV�EHHQ�XVHG�E\�*ROGVPLWK�WR�GHVFULEH�SHRSOH�ZKR�OLYH�LQ�FORVH�KDUPRQ\�ZLWK�WKH�HDUWK��

Goldsmith uses also the term ‘vernacular’ to describe chthonic people: see Edward Goldsmith, The Way: An 
Ecological World-View��8QLYHUVLW\�RI�*HRUJLD�3UHVV��������[YLL�����±���������2Q�µFKWKRQLF�OHJDO�WUDGLWLRQV¶��
VHH�DOVR�+�3DWULFN�*OHQQ��Legal Traditions of the World: Sustainable Diversity in Law��2[IRUG�8QLYHUVLW\�
3UHVV���th�HG��������FK����µLegal Traditions of the World¶��



Chthonic Legal Traditions towards Emic Understandings of Australian First Nations 
Constitutionalism: ‘Rooted’ Constitutionalism and a Foundational Conceptual 
Apparatus for Inquiries into Australian First Nations Legal Orders

137

PLJKW� EH� GHSOR\HG� WR� DGYDQFH� XQGHUVWDQGLQJV� RQ� $XVWUDOLDQ� )LUVW� 1DWLRQV�
constitutionalism which would be consistent with their own constitutional 
WUDGLWLRQV��DQG�WKXV�ZRXOG�UHÀHFW�µHPLF¶�XQGHUVWDQGLQJV�RI�ZKDW�,QGLJHQRXV�OHJDO�
RUGHUV�DUH�DQG�KRZ�WKH\�RSHUDWH��

As stated by White, one of the fundamental quests of human beings is to 
FRQWH[WXDOLVH�µWKH�ZRUOG��DQG�RXUVHOYHV�ZLWKLQ�LW��LQ�D�FRKHUHQW�ZD\��D�ZD\�WKDW�ZLOO�
PDNH�SRVVLEOH�PHDQLQJIXO�VSHHFK�DQG�DFWLRQ¶�7�7KLV�TXHVW�IRU�PHDQLQJ�LV�DERXW�
collectively and individually locating ourselves� in an ontological, epistemological 
DQG�D[LRORJLFDO�FRKHUHQW�nomos ZLWKRXW�ZKLFK�µWKHUH�FDQ�EH�QR�MXVWLFH¶�9�7KH�WHUP�
nomos, plural nomoi, is the concept of law in ancient Greek philosophy����,Q�WKH�
FRQWH[W�RI�WKLV�DUWLFOH��WKH�WHUP�LV�XVHG�WR�UHIHU�WR�WKH�QRUPDWLYH�XQLYHUVH�ZLWKLQ�
ZKLFK� DOO� VRFLHWDO� OLYLQJ� XQIROGV�� ,Q� )LUVW�1DWLRQV� VRFLHWLHV�� WKH�nomos within 
which purposeful speech and action are generated, can be located, in part, in their 
,QGLJHQRXV�FRQVWLWXWLRQDO�WUDGLWLRQV��

%\�IRFXVLQJ�SULQFLSDOO\�RQ�,QGLJHQRXV�VRFLHWLHV�ZLWKLQ�FRPPRQ�ODZ�FRXQWULHV��

�� -DPHV�%R\G�:KLWH��Living Speech: Resisting the Empire of Force��3ULQFHWRQ�8QLYHUVLW\�3UHVV������������
�� ,ELG�����
�� ,ELG�
��� )RU�D�GH¿QLWLRQ�RI�nomos, see Encyclopaedia Britannica��RQOLQH�DW���6HSWHPEHU�������1RPRV�
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VXFK� DV� WKRVH� LQ� 1RUWK� $PHULFD�11 Africa,12� 1HZ� =HDODQG�13 and Australia,�� 
VFKRODUO\� DQDO\VLV� KDV� EHHQ� XQGHUWDNHQ� WR� H[SORUH� WKRVH� WUDGLWLRQV� IURP� DQ�
analytical and normative perspective with the aim of seeking out and identifying 
the constitutional traditions that ultimately promote an understanding of how 
,QGLJHQRXV�VRFLHWLHV��E\�DGKHUHQFH�WR�WKRVH�OHJDO�WUDGLWLRQV��DFKLHYH�IXQGDPHQWDO�
VRFLDO�RUGHU��7KH�WKHRUHWLFDO�IUDPHZRUN�GHSOR\HG�WR�H[SRXQG�DVSHFWV�DQG�OHYHOV�RI�
,QGLJHQRXV�FRQVWLWXWLRQDOLVP�LQ�WKRVH�VRFLHWLHV�UHVRQDWH�ZLWK�HPLF�XQGHUVWDQGLQJV�
RI�KRZ�,QGLJHQRXV�FRQVWLWXWLRQDO�WUDGLWLRQV�SURYLGH�IXQGDPHQWDO�JXLGHOLQHV�IRU�
a key aspect of governance; and how their traditions shape both individual and 
collective actions, the behaviour of leaders, decision-making, dispute resolution, 
DQG�UHODWLRQVKLSV�ZLWK�WKH�KXPDQ��PDWHULDO�DQG�VSLULW�ZRUOGV��

7KLV� SDSHU� ULGHV� RQ� WKH� ÀRZ� RI� WKDW� QDVFHQW� ��st century legal literature and 
contributes to the growing body of comparative and social-legal science 

11� -RKQ�%RUURZV��Canada’s Indigenous Constitution �8QLYHUVLW\�RI�7RURQWR�3UHVV���������6LGQH\�/�+DUULQJ��
Crow Dog’s Case: American Indian Sovereignty, Tribal Law, and United States Law in the Nineteenth Century 
�&DPEULGJH�8QLYHUVLW\�3UHVV���������-RVHSK�3�.DOW��µ7KH�5ROH�RI�&RQVWLWXWLRQV�LQ�1DWLYH�1DWLRQ�%XLOGLQJ��
/D\LQJ�D�)LUP�)RXQGDWLRQ¶�LQ�0LULDP�-RUJHQVHQ��HG���Rebuilding Native Nations: Strategies for Governance 
and Development��8QLYHUVLW\�RI�$UL]RQD�3UHVV������������3DWULFLD�$�0RQWXUH�$QJXV��Journeying Forward: 
Dreaming Aboriginal Peoples’ Independence� �3OXWR� 3UHVV� $XVWUDOLD�� ������� -DPHV� �6iNpM�� <RXQJEORRG�
+HQGHUVRQ��µ3RVWFRORQLDO�,QGLJHQRXV�/HJDO�&RQVFLRXVQHVV¶����������Indigenous Law Journal ���&KULVWLQH�
=XQL� &UX]�� µ/DZ� RI� WKH� /DQG�� 5HFRJQLWLRQ� DQG� 5HVXUJHQFH� LQ� ,QGLJHQRXV� /DZ� DQG� -XVWLFH� 6\VWHPV¶� LQ�
%HQMDPLQ�-�5LFKDUGVRQ��6KLQ�,PDL�DQG�.HQW�0F1HLO��HGV���Indigenous Peoples and the Law: Comparative 
and Critical Perspectives��+DUW�3XEOLVKLQJ�������������+DGOH\�)ULHGODQG��µ5HÀHFWLYH�)UDPHZRUNV��0HWKRGV�
IRU�$FFHVVLQJ��8QGHUVWDQGLQJ�DQG�$SSO\LQJ�,QGLJHQRXV�/DZV¶��������������Indigenous Law Journal��������
+DGOH\�)ULHGODQG�DQG�9DO�1DSROHRQ��µ*DWKHULQJ�WKH�7KUHDGV��'HYHORSLQJ�D�0HWKRGRORJ\�IRU�5HVHDUFKLQJ�
DQG�5HEXLOGLQJ�,QGLJHQRXV�/HJDO�7UDGLWLRQV¶������±���������Lakehead Law Journal�����'DUOHQH�-RKQVWRQ��
µ)LUVW�1DWLRQV�DQG�&DQDGLDQ�&LWL]HQVKLS¶�LQ�:LOOLDP�.DSODQ��HG���Belonging: The Meaning and Future of 
Canadian Citizenship� �0F*LOO�4XHHQ¶V�8QLYHUVLW\�3UHVV�������������:DSVKNDD�0D¶LLQJDQ� �$DURQ�0LOOV���
µ$NL��$QLVKLQDDEHN��ND\H�WDKVK�&URZQ¶�������������Indigenous Law Journal�����

12� $EGXOODKL�$KPHG�$Q�1DµLP, African Constitutionalism and the Role of Islam (University of Pennsylvania 
3UHVV���������)UDQFLV�0�'HQJ��Identity, Diversity, and Constitutionalism in Africa �8QLWHG�6WDWHV�,QVWLWXWH�
RI�3HDFH���������)UDQFLV�0�'HQJ��&XVWRPDU\�/DZ�LQ�WKH�0RGHUQ�:RUOG��7KH�&URVV¿UH�RI�6XGDQ¶V�:DU�RI�
Identities� �5RXWOHGJH�� ������� )UDQFLV�0DGLQJ�'HQJ��Tradition and Modernization: A Challenge for Law 
Among the Dinka of the Sudan��<DOH�8QLYHUVLW\�3UHVV���������µTradition and Modernization¶���-RKQ�+DWFKDUG��
0XQD�1GXOR�DQG�3HWHU�6OLQQ��Comparative Constitutionalism and Good Governance in the Commonwealth: 
An Eastern and Southern African Perspective��&DPEULGJH�8QLYHUVLW\�3UHVV���������-HDQPDULH�)HQULFK��3DROR�
*DOL]]L�DQG�7UDF\�(�+LJJLQV��The Future of African Customary Law��&DPEULGJH�8QLYHUVLW\�3UHVV��������

13� &DUZ\Q�-RQHV��µ,QGLJHQRXV�/DZ�6WRULHV��$Q�$SSURDFK�WR�:RUNLQJ�ZLWK�0ƗRUL�/DZ¶�LQ�-R�DQQ�$UFKLEDOG��
-HQQ\� /HH�0RUJDQ� DQG� -DVRQ� 'H� 6DQWROR� �HGV��� Decolonizing Research: Indigenous Storywork as 
Methodology��=HG�%RRNV�������������&DUZ\Q�-RQHV��µ$�0ƗRUL�&RQVWLWXWLRQDO�7UDGLWLRQ¶��������������New 
Zealand Jounal of Public and International Law������0DWWKHZ�65�3DOPHU� The Treaty of Waitangi in New 
Zealand’s Law and Constitution �9LFWRULD�8QLYHUVLW\�3UHVV�������������$QL�0LNDHUH��µ7LNDQJD�DV�WKH�)LUVW�
/DZ�RI�$RWHDURD¶ ������ �� Yearbook of New Zealand Jurisprudence�����+LULQL�0RNR�0HDG��7LNDQJD�0ƗRUL��
/LYLQJ�E\�0ƗRUL�9DOXHV��+XLD�3XEOLVKHUV���������$OH[�)UDPH�DQG�3DXO�0HUHGLWK��µ3HUIRUPDQFH�DQG�0ƗRUL�
&XVWRPDU\�/HJDO�3URFHVV¶ ������ ������ Journal of the Polynesian Society �����)LRQD�:ULJKW��µ/DZ��5HOLJLRQ�
DQG�7LNDQJD�0DRUL¶�������������New Zealand Journal of Public and International Law�����

��� &)� %ODFN�� The Land Is the Source of the Law: A Dialogic Encounter with Indigenous Jurisprudence 
�5RXWOHGJH���������µThe Land Is the Source of the Law¶���&)�%ODFN��A Mosaic of Indigenous Legal Thought: 
Legendary Tales and Other Writings��5RXWOHGJH���������&KULVWLQH�0RUULV��µ$�)XOO�/DZ¶�������������*ULI¿WK�
Law Review������(GGLH�6\QRW��µ:RYHQ�ODZ¶��7KH�5H��(�PHUJHQFH�RI�1DWXUH�LQ�&XOWXUH�,,��7KH�8QLYHUVLW\�
RI� 6\GQH\�� ��� -XO\� ������� -DPHV� *XUUZDQQJX� *D\NDPDQJX�� µ1JDUUD� /DZ�� $ERULJLQDO� &XVWRPDU\� /DZ�
IURP� $UQKHP� /DQG¶� ������� �����Northern Territory Law Journal� ����� *HRUJH� 3DVFRH� *D\PDUDQL�� µ$Q�
,QWURGXFWLRQ�WR�WKH�1JDUUD�/DZ�RI�$UQKHP�/DQG¶�������������Northern Territory Law Journal������'DQLDO�
.HOO\��µ)RXQGDWLRQDO�6RXUFHV�DQG�3XUSRVHV�RI�$XWKRULW\�LQ�0DGD\LQ¶�������������Victoria University Law and 
Justice Journal����
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VFKRODUVKLS�WKDW�WDNHV�DV�LWV�SUHPLVH�WKH�LQVHSDUDELOLW\�RI�ODZ�DQG�FXOWXUH��7KHUHE\��
LW�IRVWHUV�WKH�XQGHUVWDQGLQJ�RI�ODZ�DV�D�UHÀH[LYH�SURGXFW�RI�VRFLDO�DFWLRQ��DQG�DOVR�
FRJQLVDQFH�RI�WKH�GLDOHFWV�DQG�FRQWHQW�RI�,QGLJHQRXV�OHJDO�RUGHUV�DV�D�SDUW�RI�D�
ODUJHU�WRWDOLW\�RI�H[LVWHQWLDO�GLPHQVLRQV��

7KH�SDSHU�VXEVWDQWLDWHV�LWV�FRQWULEXWLRQ�LQ�WKH�VSHFL¿F�FRQWH[W�RI�$XVWUDOLDQ�)LUVW�
1DWLRQV� FRQVWLWXWLRQDOLVP� E\� VXJJHVWLQJ� D� FRQFHSWXDO� DSSDUDWXV� IRU� DQDO\VLV�
ZKLFK� UHVRQDWHV�ZLWK� WKH� OLIHZRUOG�ZKLFK� VXVWDLQV�$XVWUDOLDQ� ,QGLJHQRXV� OHJDO�
orders and which is, at the same time, consistent with the epistemic approach 
adopted in contemporary comparative law for investigating stateless traditional 
V\VWHPV�RI�DXWKRULW\�15 

+HQFH��WKH�SDSHU�LV�DERXW�WU\LQJ�WR�FRQWH[WXDOLVH�WKH�FRQFHSWXDOLVDWLRQ�RI�$XVWUDOLDQ�
)LUVW�1DWLRQV�FRQVWLWXWLRQDOLVP�LQ�WKH�FRKHUHQW�RQWRORJLFDO��HSLVWHPRORJLFDO�DQG�
D[LRORJLFDO�QRUPDWLYH�XQLYHUVHV�HQYLVDJHG�E\�,QGLJHQRXV�SHRSOH��:KLOH�SXUVXLQJ�
that aim, White reminds us that 

QR�WH[W�GRHV�WKLV�SHUIHFWO\��MXVW�DV�QRQH�RI�XV�FDQ�GR�LW�SHUIHFWO\��7R�EH�DEOH�WR�
imagine the world and its inhabitants in a coherent and bearable way is a central 

GHVLUH�RI� WKH�KXPDQ�PLQG��\HW� LW� LV�SHUKDSV�QHYHU�TXLWH�DFKLHYHG��(YHQ�DW� WKH�
moments when we come closest to success there is often an element of pathos 

DQG�IDLOXUH���

7KH�SDSHU� XQIROGV� LQ� WZR�SDUWV� DQG� FRQWDLQV� RQH� IXQGDPHQWDO� SUHPLVH�²� WKH�
PD[LP ubi societas, ibi ius — from which two main claims develop in a logical 
SURJUHVVLRQ��WKH�¿UVW�FODLP�SRVLWV�WKDW�,QGLJHQRXV�OHJDO�RUGHUV��LQFOXGLQJ�$XVWUDOLDQ�
)LUVW�1DWLRQV�OHJDO�RUGHUV��DUH�OHJLWLPDWH�VLWHV�RI�FRQVWLWXWLRQDOLVP�RQ�WKHLU�RZQ�
terms as they are governed over time immemorial by their own constitutional 
WUDGLWLRQV��7KHQ��WKH�VHFRQG�FODLP�²�EXLOGLQJ�RQ�WKH�LQIHUHQFH�WKDW�WKH�H[LVWHQFH�
RI� ,QGLJHQRXV� FRQVWLWXWLRQDOLVP� LQ� WKH� OHJDO� XQLYHUVH� FDOOV� IRU� UHWKLQNLQJ� WKH�
positivistic mode of legal reasoning, rationalisation and systematisation — posits, 
ZLWK� VSHFL¿F� UHIHUHQFH� WR�$XVWUDOLDQ� )LUVW�1DWLRQV� FRQVWLWXWLRQDOLVP�� WKDW� QHZ�
FRQFHSWXDO�JULGV�DUH�QHHGHG�LQ�FKDUWLQJ�LWV�QRUPDWLYH�DQG�OHJDO�FRPSOH[LW\��

3DUW�,�VLWXDWHV�WKRVH�FODLPV�ZLWKLQ�WKH�ERG\�RI�VFKRODUVKLS�RQ�FRQVWLWXWLRQDO�DQG�
OHJDO�WKHRU\�DQG�HQJDJHV�¿UVWO\�LQ�D�OLQHDU�QDUUDWLYH�ZLWK�WKH�UHOHYDQW�OLWHUDWXUH�
RQ� WKH� FRQFHSWXDOLVDWLRQ� RI� FRQVWLWXWLRQDOLVP�� VWDUWLQJ� IURP� WKH� ��th and 19th 
:HVWSKDOLDQ�VWDWH�FHQWUHG�FRQFHSWLRQV�WR�WKH���th and 21st centuries’ fundamental 
VKLIW� LQ� OHJDO� DQG� VRFLDO� VFLHQFH�� LQ� WKH� ZD\� FRQVWLWXWLRQDOLVP� LV� LGHQWL¿HG��

15� 6HH�JHQHUDOO\�3LHUUH�/HJUDQG��Le Droit Comparé��3UHVVHV�8QLYHUVLWDLUHV�GH�)UDQFH���st ed, 1999); &KULVWLDQ�
Atias, Épistémologie du Droit �3UHVVHV�8QLYHUVLWDLUHV�GH�)UDQFH���������3LHUUH�/HJUDQG��µ7KH�,PSRVVLELOLW\�
RI�³/HJDO�7UDQVSODQWV´¶�������������Maastricht Journal of European and Comparative Law������%pDWULFH�
-DOX]RW��µ0pWKRGRORJLH�GX�'URLW�&RPSDUp��%LODQ�HW�3URVSHFWLYH¶��������������Revue Internationale de Droit 
Comparé 29; Glenn, Legal Traditions of the World��Q�����0DUN�9DQ�+RHFNH��Epistemology and Methodology 
of Comparative Law��+DUW�3XEOLVKLQJ��������

��� -DPHV�%R\G�:KLWH��Q��������
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XQGHUVWRRG�� DQDO\VHG� DQG� FRQFHSWXDOLVHG�17� /LNHZLVH�� ZLWK� VSHFL¿F� UHIHUHQFH�
WR�WKH�GHFHQWUDOLVHG�,QGLJHQRXV�OHJDO�RUGHUV��3DUW�,�SURFHHGV�WR�H[SRXQG�0LOOV¶V�
concept of ‘rooted constitutionalism’ — in this paper considered as a concept 
WKDW�HSLWRPLVHV�WKH�YDVW�ERG\�RI�,QGLJHQRXV�OHJDO�WKHRU\�OLWHUDWXUH�RQ�,QGLJHQRXV�
FRQVWLWXWLRQDOLVP�²�DQG�WKHQ�VXEVXPHV�$XVWUDOLDQ�)LUVW�1DWLRQV�FRQVWLWXWLRQDOLVP�
LQWR�0LOOV¶V�WKHRUHWLFDO�HODERUDWLRQ�

+DYLQJ� LGHQWL¿HG� DQG� GH¿QHG� $XVWUDOLDQ� )LUVW� 1DWLRQV� FRQVWLWXWLRQDOLVP� DV�
D� µURRWHG¶� NLQG� RI� FRQVWLWXWLRQDOLVP�� WKHQ�� LQ� 3DUW� ,,�� WKH� SDSHU� VXJJHVWV� DQG�
H[SRXQGV� D� FRQFHSWXDO� DSSDUDWXV� WKDW� FDQ� DVVLVW� LWV� XQGHUVWDQGLQJ�� 7KH� NH\�
concepts suggested are: nomos,� P\WK� DQG� ODZ� DV� WUDGLWLRQ�� )LQDOO\�� WKH� SDSHU�
considers how such a conceptual apparatus is relevant to engage deeply with 
VRPH�RI�WKH�PRVW�IRXQGDWLRQDO�DVSHFWV�RI�,QGLJHQRXV�OHJDO�FXOWXUHV�DQG�QRUPDWLYH�
XQLYHUVHV� DQG� FDQ� DVVLVW� WKHRULVDWLRQV� RI�$XVWUDOLDQ� )LUVW�1DWLRQV� OHJDO� RUGHUV�
according to emic understandings of what a legal order is, where it comes from 
DQG�ZKDW�LW�LV�IRU��

7KLV�SDSHU�LV�WKH�VHFRQG�RI�D�VHULHV�RQ�$XVWUDOLDQ�)LUVW�1DWLRQV�FRQVWLWXWLRQDOLVP��� 
DQG�LW�LV�PXOWLGLVFLSOLQDU\��LQWHUGLVFLSOLQDU\�DQG�WUDQVGLVFLSOLQDU\�DW�WKH�VDPH�WLPH��
µ>,@W�LV�PXOWLGLVFLSOLQDU\�DV�LW�GUDZV�RQ�NQRZOHGJH�IURP�GLIIHUHQW�GLVFLSOLQHV��VXFK�
DV�FRPSDUDWLYH�ODZ��OHJDO�WKHRU\��DQWKURSRORJ\��>DQG@�SKLORVRSK\¶�19 At the same 
time, it is interdisciplinary and transdisciplinary as, respectively, ‘it analyses, 
V\QWKHVL]HV�DQG�KDUPRQL]HV�OLQNV�EHWZHHQ�WKRVH�GLVFLSO>LQH@V¶�� and then creates 
µD� QHZ� FRQFHSWXDO� DSSDUDWXV¶� WR� XQGHUVWDQG� WKH� µFRPSOH[� QRUPDWLYH� DQG� OHJDO�
GLPHQVLRQV� RI� $XVWUDOLDQ� ,QGLJHQRXV� OHJDO� RUGHUV�� ZKLFK� FRXOG� QRW� RFFXU� LI�
WKH\� ZHUH¶� KDQGOHG� ZLWK� DQ� RUWKRGR[�PRQR�GLVFLSOLQDU\� SRVLWLYLVW� FRQFHSWXDO�
DSSDUDWXV�21

3URPLQHQW� LQ� WKLV� SDSHU� DUH� WKH� FRQFHSWV� RI� µFRQVWLWXWLRQDO� WUDGLWLRQ¶�� µ)LUVW�
1DWLRQV�FRQVWLWXWLRQDOLVP¶�� µFRQVWLWXWLRQDO�RUGHU¶�DQG�µFRQVWLWXWLRQDO�V\VWHP¶��$�
QRWH�VKRXOG�EH�PDGH�KHUH�DERXW�WKH�XVH�RI�WKHVH�FRQFHSWV��

µ&RQVWLWXWLRQDO�WUDGLWLRQ¶��LQ�WKH�EURDGHVW�VHQVH��UHIHUV�WR�µD�VHW�RI�GHHSO\�URRWHG��
historically conditioned attitudes about the nature of law, about the role of law in 
the society and the polity, about the proper organization and operation of a legal 

17� ,W�LV�EH\RQG�WKH�VFRSH�RI�WKLV�SDSHU�WR�H[SRXQG�WKH�KLVWRU\�RI�FRQVWLWXWLRQDOLVP��2Q�WKH�WRSLF��VHH�HVSHFLDOO\�
6FRWW�*RUGRQ��Controlling the State: Constitutionalism from Ancient Athens to Today �+DUYDUG�8QLYHUVLW\�
3UHVV���������)UDQFLV�'�:RUPXWK��The Origins of Modern Constitutionalism��+DUSHU�	�%URWKHUV�3XEOLVKHUV��
�������&KDUOHV�+RZDUG�0F,OZDLQ��Constitutionalism: Ancient and Modern� �&RUQHOO�8QLYHUVLW\�3UHVV�� UHY�
HG���������6HH�DOVR�)UDQFLV�)XNX\DPD��The Origins of Political Order: From Prehuman Times to the French 
Revolution �3UR¿OH�%RRNV���������

��� 6HH�0DULD�6DOYDWULFH�5DQGD]]R�� µ&KWKRQLF�/HJDO�7UDGLWLRQV��$�6WDQGSRLQW�/HJDO�5HVHDUFK�3DUDGLJP� IRU�
&RPSDUDWLYH�$QDO\VLV� RQ�$XVWUDOLDQ� ,QGLJHQRXV�/HJDO�2UGHUV¶� ������������Udayana Journal of Law and 
Culture���

19� ,ELG���
��� ,ELG�
21� ,ELG�
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system, and about the way law is or should be made, applied, studied, perfected, 
DQG�WDXJKW¶�22

µ)LUVW�1DWLRQV�FRQVWLWXWLRQDOLVP¶�UHIHUV�WR�WKH�SURFHVV�RI�VHOI�LPSRVHG�VXEMHFWLRQ�
RI� ,QGLJHQRXV� SHRSOH� WR� D� FRUSXV� RI� IRXQGDWLRQDO� SULQFLSOHV�� ODZV� DQG� UXOHV�
— a constitution — to which they are accountable and that limits and shapes 
ZKDW�WKH\�GR�23�7KH�VKDUHG�FRUSXV�RI�IRXQGDWLRQDO�SULQFLSOHV��ODZV�DQG�UXOHV�LV�
LQIRUPHG�E\� WKH�SDUWLFXODU� OHJDO� FXOWXUH� WKDW� HDFK� ,QGLJHQRXV� VRFLHW\� LQKDELWV��
7KH� H[SUHVVLRQ� µ)LUVW� 1DWLRQV� FRQVWLWXWLRQDOLVP¶� LV� XVHG� LQWHUFKDQJHDEO\� ZLWK�
µFKWKRQLF�FRQVWLWXWLRQDOLVP¶�DQG�µ,QGLJHQRXV�FRQVWLWXWLRQDOLVP¶�

µ&RQVWLWXWLRQDO�RUGHU¶�RU�µOHJDO�RUGHU¶�� refers to a stateless, decentralised system 
RI� DXWKRULW\� DQG� JRYHUQDQFH�� OLNH� WKH� ,QGLJHQRXV� OHJDO� RUGHUV�� ZKRVH� OHJDO�
WUDGLWLRQV�DUH�HPEHGGHG�LQ�VRFLDO��SROLWLFDO��HFRQRPLF�DQG�VSLULWXDO�LQVWLWXWLRQV�25 
$� FRQVWLWXWLRQDO� RUGHU� UHÀHFWV� WKH� EDVLF� DWWLWXGH� RI� D� FRPPXQLW\� WRZDUGV� WKH�
H[HUFLVH�RI�DXWKRULW\�DQG� LV� VKDSHG�E\� WKH�PRUH�H[WHQVLYH�QRUPDWLYH�FRQVWUXFW�
RI� FRQVWLWXWLRQDO� WUDGLWLRQV�� ,W� FRPSULVHV� LQVWLWXWLRQDO� HOHPHQWV�� SURFHVVHV��
SURFHGXUHV� DQG� IRXQGDWLRQDO� SULQFLSOHV�� WKURXJK�ZKLFK� DXWKRULW\� LV� H[HUFLVHG��
including the authority to interpret the law, resolve disputes and implement the 
ODZ�RQ�EHKDOI�RI�WKH�FRPPXQLW\��

µ&RQVWLWXWLRQDO� V\VWHP¶� RU� µOHJDO� V\VWHP¶�� is used to describe Westphalian 
state-centred legal systems of authority and governance whose law is adopted 
by government institutions and is implemented by legal professionals in legal 
LQVWLWXWLRQV�WKDW�DUH�VHSDUDWH�IURP�RWKHU�VRFLDO�DQG�SROLWLFDO�LQVWLWXWLRQV�27 

PART I

1.1 The Conceptual Narrative of Constitutionalism: 
From Modern to Contemporary Conceptualisations

,Q�FODVVLFDO�ZULWLQJV�RQ�FRPSDUDWLYH�ODZ�RYHU�WKH�ODVW�WZR�FHQWXULHV��WKH�QRWLRQ�
deployed for categorising the constitutional legal systems of the world has been 

22� -RKQ�+HQU\�0HUU\PDQ��The Civil Law Tradition: An Introduction to the Legal Systems of Western Europe 
and Latin America �6WDQIRUG�8QLYHUVLW\�3UHVV���nd�HG�����������6HH�DOVR�*OHQQ��Legal Traditions of the World 
�Q�����±���

23� 6HH�%HHU�/DZUHQFH�:DUG��Constitutional Systems in Late Twentieth Century Asia (University of Washington 
3UHVV��������

��� 7KH�WZR�H[SUHVVLRQV�DUH�XVHG�LQWHUFKDQJHDEO\�LQ�WKH�FRQWH[W�RI�WKLV�SDSHU�
25� +DUROG�-�%HUPDQ��Law and Revolution: The Formation of the Western Legal Tradition �+DUYDUG�8QLYHUVLW\�

3UHVV�� ������ ��±���� 7KH� H[SUHVVLRQ� DOVR� LQFOXGHV� FRQWHPSRUDU\� SRVW�:HVWSKDOLDQ� VWDWHOHVV� V\VWHPV� RI�
DXWKRULW\�DQG�JRYHUQDQFH��VXFK�DV�WKH�(XURSHDQ�8QLRQ��µ(8¶���7KH�:RUOG�7UDGH�2UJDQLVDWLRQ��µ:72¶���RU�
WKH�8QLWHG�1DWLRQV��µ81¶��

��� 7KH�WZR�H[SUHVVLRQV�DUH�XVHG�LQWHUFKDQJHDEO\�LQ�WKH�FRQWH[W�RI�WKLV�SDSHU�
27� 6HH�JHQHUDOO\�+XVD� �Q�������� VHH�DOVR�$DOW�:LOOHP�+HULQJD� Constitutions Compared: An Introduction to 

Comparative Constitutional Law �,QWHUVHQWLD���th�HG��������FK���
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that of ‘families’ of laws, so that all of the legal systems could be categorised and 
XQGHUVWRRG�DV�PHPEHUV�RI�D�OLPLWHG�QXPEHU�RI�OHJDO�IDPLOLHV����7KH�OHJDO�V\VWHP�
RI�,WDO\�ZRXOG�EHORQJ�WR�WKH�FLYLO�ODZ�IDPLO\��WKH�OHJDO�V\VWHP�RI�(QJODQG�WR�WKH�
FRPPRQ� ODZ� IDPLO\�� WKDW� RI�6DXGL�$UDELD� WR� WKH� ,VODPLF� ODZ� IDPLO\�� WKH� OHJDO�
V\VWHP�RI�WKH�H[�6RYLHW�8QLRQ�PLJKW�IDOO�ZLWKLQ�D�VRFLDOLVW�OHJDO�IDPLO\�29

At a time of consolidation of radical nationalism,�� in comparative law literature the 
GHSOR\PHQW�RI�WKH�PHWDSKRULFDO�QRWLRQ�RI�µOHJDO�IDPLO\¶�ZDV�MXVWL¿HG�WR�DVVHUW�WKH�
idea that the legal systems of nation-states were endowed with sovereign autonomy 
RYHU�WKHLU�QDWLRQDO�WHUULWRU\�DQG�WKHLU�UHODWLRQV�ZHUH�GH¿QHG�E\�LQWHUQDWLRQDO�ODZ�
E\� YLUWXH� RI� WKHLU� PHPEHUVKLS� WR� OHJDO� IDPLOLHV�31� 7KH� FRUH� FULWLFLVP� WRZDUGV�
WKH�QRWLRQ�RI� µOHJDO� IDPLOLHV¶�� DQG� WKH� WD[RQRPLF�SURFHVV� LW� HQWDLOV�� IRFXVHV� RQ�
the Eurocentric nature of the notion itself, as the scholarly analysis has been 
OLPLWHG� YHU\� ODUJHO\� WR�:HVWSKDOLDQ� OHJDO� V\VWHPV��1RQ�:HVWDSKOLDQ�� VWDWHOHVV�
legal orders were considered underdeveloped and pre-legal in essence and only 
UHOHYDQW�WR�WKH�WD[RQRPLF�SURFHVV�WR�WKH�H[WHQW�WKH\�UHFHLYHG�VWDWH�UHFRJQLWLRQ�32 
Accordingly, inquiry and analysis of stateless orders of authority was rare and 
XQV\VWHPDWLF��IDOOLQJ�RXWVLGH�WKH�GRPDLQ�RI�OHJDO�WD[RQRP\��7KH\�ZHUH�VHHQ�DV�
social mechanisms for organising and maintaining order in small-scale societies 
and as such, objects of scholarly analysis for social science disciplines, while their 
DQDO\VLV�DQG�WKHRULVDWLRQ�ZDV�H[FOXGHG�IURP�WKH�GRPDLQ�RI�OHJDO�VFLHQFH�RQ�WKH�
JURXQG�RI�PDQLIHVW�LUUHOHYDQFH��

7KH�H[FOXVLRQDU\�GULIW�LQ�FRPSDUDWLYH�ODZ�VWDUWHG�WR�HPHUJH�LQ�WKH���th century and 
consolidated in the 19th�DQG���th�FHQWXULHV�33�,Q�SDUWLFXODU��IURP�WKH���th century 

��� .�=ZHLJHUW�DQG�+�.|W]��An Introduction to Comparative Law�� WU�7RQ\�:HLU��&ODUHQGRQ�3UHVV���rd rev ed, 
��������±����0DWKLDV�5HLPDQQ�DQG�5HLQKDUG�=LPPHUPDQQ��The Oxford Handbook of Comparative Law 
�2[IRUG�8QLYHUVLW\�3UHVV����������������6HH�DOVR�5HQp�'DYLG�DQG�-RKQ�(&�%ULHUOH\��Major Legal Systems in 
the World Today: An Introduction to the Comparative Study of Law �6WHYHQV�	�6RQV���rd�HG��������

29� 5HLPDQQ�DQG�=LPPHUPDQQ��Q��������
��� 5DGLFDO� QDWLRQDOLVP�� DOVR� NQRZQ� DV� UHYROXWLRQDU\� QDWLRQDOLVP�� LV� DQ� LQWHOOHFWXDO� V\QWKHVLV� RI� UDGLFDO�

QDWLRQDOLVP�DQG�GLVVLGHQW�VRFLDOLVP�ZKLFK�HPHUJHG�LQ�)UDQFH�DQG�,WDO\�DW�WKH�EHJLQQLQJ�RI�WKH���th�FHQWXU\��
,W�KDV�EHHQ�GH¿QHG�DV�DQ�LGHRORJLFDO�WKHRU\�WKDW�FDOOV�IRU�D�QDWLRQDO�FRPPXQLW\�XQLWHG�E\�D�VKDUHG�VHQVH�RI�
SXUSRVH�DQG�GHVWLQ\��,W�ZDV�KHDYLO\�SURPXOJDWHG�E\�%HQLWR�0XVVROLQL��VHH�'DQLHOH�&RQYHUVL��µ'HPRFUDF\��
1DWLRQDOLVP�DQG�&XOWXUH��$�6RFLDO�&ULWLTXH�RI�/LEHUDO�0RQRFXOWXUDOLVP¶������������ Sociology Compass������
���±���

31� 5HLPDQQ�DQG�=LPPHUPDQQ��Q��������� WKH�FRQFHSW�µOHJDO�IDPLOLHV¶�VHHPV�DOVR� LPSOLFLWO\�GHSOR\HG�E\�5D]�
ZKHQ�KH�SRVLWV� WKDW�µHYHU\�ODZ�QHFHVVDULO\�EHORQJV� WR�D� OHJDO�V\VWHP��WKH�(QJOLVK��RU�*HUPDQ��RU�5RPDQ��
RU�&DQRQ�/DZ��RU�VRPH�RWKHU�OHJDO�V\VWHP�¶��VHH�JHQHUDOO\�-RVHSK�5D]��The Concept of a Legal System: An 
Introduction to the Theory of Legal System��2[IRUG�8QLYHUVLW\�3UHVV���nd�HG����������

32� 6HH� JHQHUDOO\�8JR�0DWWHL��Comparative Law and Economics� �8QLYHUVLW\� RI�0LFKLJDQ� 3UHVV�� ������� 6HH�
DOVR�8JR�0DWWHL��µ7KUHH�3DWWHUQV�RI�/DZ��7D[RQRP\�DQG�&KDQJH�LQ�WKH�:RUOG¶V�/HJDO�6\VWHPV¶��������������
American Journal of Comparative Law ���

33� 7KH�H[FOXVLRQDU\�GULIW�LV�LWVHOI�URRWHG�LQ�DWWLWXGHV�RI�:HVWHUQ�OHJDO�HGXFDWLRQ�WR�WHDFK�DQG�OHDUQ�RQO\�RQH�ODZ��
originally the ius commune GHULYHG�IURP�5RPDQ�ODZ��LQ�WKH�XQLYHUVLWLHV�RI�FRQWLQHQWDO�(XURSH�DQG�(QJODQG��
WKHQ�WKH�FRPPRQ�ODZ�LQ�WKH�,QQV�RI�&RXUWV��WKHQ�WKH�VWDWH�ODZ�LQ�XQLYHUVLWLHV��VHH�0LFKDHO�$�/LYLQJVWRQ��3LHU�
*LXVHSSH�0RQDWHUL�DQG�)UDQFHVFR�3DULVL��The Italian Legal System: An Introduction �6WDQIRUG�8QLYHUVLW\�
Press, 2nd� HG�� ������ ���� ��±���� -RVHSK� 'DLQRZ�� µ7KH� &LYLO� /DZ� DQG� WKH� &RPPRQ� /DZ�� 6RPH� 3RLQWV� RI�
&RPSDULVRQ¶��������������American Journal of Comparative Law�����������
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on, a line of thought grounded in rationalism�� of the modern era35 consolidated in 
political, legal and philosophical discourses, which associated constitutionalism 
ZLWK�WKH�SROLWLFDO�WKHRULHV�RI�/RFNH����DQG�WKH�IRXQGHUV�RI�WKH�$PHULFDQ�UHSXEOLF�37 
7KLV�OLQH�RI�WKRXJKW�HPSKDVLVHG�WKDW�JRYHUQPHQWV�QHHGHG�WR�EH�OHJDOO\�OLPLWHG�
in their powers, their authority and legitimacy consequential to governments’ 
FRPSOLDQFH�ZLWK� WKRVH� OLPLWDWLRQV�� DV� VSHOOHG� RXW� LQ� D�ZULWWHQ� GRFXPHQW��� As 
VWDWHG�E\�)LRUDYDQWL��WKH�$PHULFDQ�DQG�)UHQFK�5HYROXWLRQV�UHSUHVHQWHG�

a decisive moment in the history of constitutionalism, inaugurating the new 

concept of modern constitutionalism and its new associated practice: the 

constitutional written document which is established by a culturally homogenous 

DQG�VRYHUHLJQ�SHRSOH�WKURXJK�D�SURFHVV�RI�GLDOHFWLF�QHJRWLDWLRQ�39

7KH���th and 19th centuries’ practice of a modern written constitution emerged in 
Europe, in opposition, from the one side, to the ‘ancient constitutions’ based on 
custom, tradition and irregularity and, on the other side, to the pre-constitutional 
VRFLHWLHV��DVVRFLDWHG�ZLWK�D�VWDWH�RI�QDWXUH�RU�D�ORZHU�VWDJH�RI�GHYHORSPHQW����7KH�
µPRGHUQ� FRQVWLWXWLRQ¶�ZDV� JLYHQ� WKHRUHWLFDO� MXVWL¿FDWLRQ� DQG� UDWLRQDOLVDWLRQ� LQ�
the writings of European political theorists — the fathers of modern political 

��� µ5DWLRQDOLVP¶� UHIHUV� WR� WKH� :HVWHUQ� SKLORVRSKLFDO� PRYHPHQW�� ZKLFK� HPHUJHG� LQ� WKH� ��th century and 
FRQVROLGDWHG�LQ�WKH���th�FHQWXU\�²�GXULQJ�WKH�(QOLJKWHQPHQW��NQRZQ�DOVR�DV�WKH�$JH�RI�5HDVRQ�²�WKURXJK�
WKH�VSHFXODWLYH�ZRUNV�RI�0DOHEUDQFKH��'HVFDUWHV��/HLEQL]��6SLQR]D�DQG�.DQW��7KH�UDWLRQDOLVP�RI�WKH�$JH�RI�
5HDVRQ�ZDV�DLPHG�DW�KDUQHVVLQJ�DQG�FDWHJRULVLQJ�WKH�ZRUOG��,W�LV�XVXDOO\�DVVRFLDWHG�ZLWK�WKH�LQWURGXFWLRQ�
of mathematical methods into philosophy and appeals to reason or the intellect as the primary source 
RI� NQRZOHGJH� DQG� MXVWL¿FDWLRQ� RI� DOO� WKH� H[LVWHQWV� LQ� RXU� XQLYHUVH��5DWLRQDOLVP� KDV� H[HUWHG� D� VLJQL¿FDQW�
LQÀXHQFH�RQ�VRFLDO��SROLWLFDO�DQG�OHJDO�WKHRU\�DQG�LW�LV�W\SLFDOO\�FRQWUDVWHG�ZLWK�HPSLULFLVP��ZKLFK�DSSHDOV�WR�
VHQVRU\�H[SHULHQFH�WR�DSSUHKHQG�WKH�ZRUOG�DQG�LWV�VRFLDO��LQFOXGLQJ�UHOLJLRXV��SROLWLFDO�DQG�OHJDO��GLPHQVLRQV��
see generally -RKQ� &RWWLQJKDP�� The Rationalists� �2[IRUG� 8QLYHUVLW\� 3UHVV�� ������� -RKQ� &RWWLQJKDP��
Western Philosophy: An Anthology� �%ODFNZHOO� 3XEOLVKLQJ�� �nd� HG�� ������� -RKQ� +� *DUYH\, 7� $OH[DQGHU�
$OHLQLNRII�DQG�'DQLHO�$�)DUEHU, Modern Constitutional Theory: A Reader (West Academic Publishing, 5th 
HG��������

35� 7KH�PRGHUQ�SHULRG��IRUHVKDGRZHG�E\�WKH�(QOLJKWHQPHQW��EHJDQ�LQ�WKH�:HVW�LQ�WKH���th�DQG���th centuries with 
the end of the religious wars and is characterised by a set of philosophical presumptions about the formal, 
rational structure of ideas that began to transform assumptions about the natural world and the ability to 
DFFHVV�DQG�XQGHUVWDQG�WKHVH�VWUXFWXUHV��VHH�JHQHUDOO\�/RXLV�'XSUp��The Enlightenment and the Intellectual 
Foundations of Modern Culture� �<DOH�8QLYHUVLW\�3UHVV���������3DXO�+D]DUG��The Crisis of the European 
Mind: 1680–1715��WU�-�/HZLV�0D\��1HZ�<RUN�5HYLHZ�%RRNV����������

��� 6HH�JHQHUDOO\�-RKQ�/RFNH��Two Treatises of Government: In the Former, the False Principles and 
Foundation of Sir Robert Filmer, and His Followers, Are Detected and Overthrown. The Latter Is an Essay 
Concerning the True Original, Extent, and End of Civil-Government��/DZERRN�([FKDQJH��������

37� 6HH�%HUQDUG�%DLO\Q��HG���The Debate on the Constitution: Federalist and Antifederalist Speeches, Articles, 
DQG� /HWWHUV� 'XULQJ� WKH� 6WUXJJOH� RYHU� 5DWL¿FDWLRQ� �/LEUDU\� RI� $PHULFD�� ������ SWV� �±��� 'DQLHO� )DUEHU��
Lincoln’s Constitution �8QLYHUVLW\�RI�&KLFDJR�3UHVV���������'DQLHO�$�)DUEHU�DQG�6X]DQQD�6KHUU\��A History 
of the American Constitution (West Academic Publishing, 3rd�UHY�HG���������0D[�)DUUDQG��HG���The Records 
of the Federal Convention of 1787 �<DOH�8QLYHUVLW\�3UHVV��������YROV��±��

��� 6HH�JHQHUDOO\�*RUGRQ��Q������*DUYH\��$OHLQLNRII�DQG�)DUEHU��Q�����
39� 0DXUL]LR�)LRUDYDQWL��Costituzione��,O�0XOLQR������������>WU�0DULD�6DOYDWULFH�5DQGD]]R@�
��� &KDUOHV�%RUJHDXG�� µ7KH�2ULJLQ� DQG�'HYHORSPHQW� RI�:ULWWHQ�&RQVWLWXWLRQV¶� ������� �����Political Science 
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DQG�FRQVWLWXWLRQDO�WKHRU\�²�IURP�/RFNH����WR�6WXDUW�0LOO��� Paine,���5RXVVHDX��� 
6PLWK��� Kant,��� DQG� +HJHO���� ,Q� SDUWLFXODU�� LQ� WKH� DJH� RI� WKH� $PHULFDQ� DQG�
)UHQFK�5HYROXWLRQ��7KRPDV�3DLQH�DUWLFXODWHG�D�WKHRUHWLFDO�FRQVWUXFW�IRU�PRGHUQ�
constitutionalism,��� ZKRVH� GH¿QLQJ� HOHPHQW� ZDV� D� VLQJOH� GRFXPHQW� ²� D�
constitution — with a preamble establishing an independent and self-governing 
nation-state with a set of uniform legal and representative political institutions — 
WKH�OHJLVODWLYH��H[HFXWLYH�DQG�MXGLFLDU\�EUDQFKHV�RI�JRYHUQPHQW�²�LQ�ZKLFK�DOO�
FLWL]HQV�DUH�WUHDWHG�HTXDOO\����7KXV��IURP�WKH���th century on, constitutionalism 
has been associated with the Westphalian centralised nation-state legal system, 
DQG� GHVLJQDWHV� RUJDQLVDWLRQ�� H[HUFLVH� DQG� OLPLWDWLRQ� RI� JRYHUQPHQWDO� SRZHU�
HVWDEOLVKHG�E\�D�ZULWWHQ�FRQVWLWXWLRQDO�ODZ��6LQFH�WKHQ��D�ODUJH�VFKRODUO\�OLWHUDWXUH�
KDV�JURZQ�XS�RQ�WKH�VWDWH�FHQWUHG�FRQFHSWXDOLVDWLRQ�RI�FRQVWLWXWLRQDOLVP��� 

1.2 Constitutionalism and Legal Pluralism

6FKRODUV�RI� FRQVWLWXWLRQDO� WKHRU\� DQG�FRQVWLWXWLRQDO� ODZ\HUV��ZKR�HODERUDWH�RQ�
constitutionalism from a Westphalian state-centred perspective and work within 
the legal positivist paradigm, have opposed the deployment of the modern notion of 
FRQVWLWXWLRQDOLVP�WR�VWDWHOHVV�SROLWLFDO�FRQWH[WV�RI�DXWKRULW\�DQG�JRYHUQDQFH�51�7KH�
argument runs that issues of de facto inadmissibility and theoretical inconsistency 
would emerge by including those systems into the conceptual purview of modern 
FRQVWLWXWLRQDOLVP�52� 7KH� FRUH� DUJXPHQW� IRU� VXFK� DQ� H[FOXVLRQDU\� WUHQG� LV� WKDW��
DV�D�OHJDO�SKHQRPHQRQ��FRQVWLWXWLRQDOLVP�¿QGV�LWV�OHJLWLPDWH�VXEVWDQWLDWLRQ�LQ�D�
ZULWWHQ�DQG�HQWUHQFKHG�FRQVWLWXWLRQDO�GRFXPHQW�53 

��� /RFNH��Q�����
��� 'DYLG� 2� %ULQN�� Mill’s Progressive Principles� �2[IRUG� 8QLYHUVLW\� 3UHVV�� ������� -RKQ� 6WXDUW� 0LOO�� The 

Collected Works of John Stuart Mill��HG�-RKQ�0�5REVRQ��8QLYHUVLW\�RI�7RURQWR�3UHVV������±����YROV��±���
��� 7KRPDV�3DLQH��Rights of Man��&KXPS�&KDQJH��������
��� 5RXVVHDX��The Social Contract and Other Later Political Writing, ed Victor Gourevitch, tr Victor Gourevitch 

�&DPEULGJH�8QLYHUVLW\�3UHVV���������
��� $GDP�6PLWK, Lectures on Jurisprudence��HG�5/�0HHN��''�5DSKDHO�DQG�3*�6WHLQ��2[IRUG�8QLYHUVLW\�3UHVV��

������
��� ,PPDQXHO�.DQW��The Cambridge Edition of the Works of Immanuel Kant, ed Paul Guyer and Allen W Wood 

�&DPEULGJH�8QLYHUVLW\�3UHVV������±������ENV��±���
��� *HRUJ�:LOKHOP�)ULHGULFK�+HJHO��Lectures on the Philosophy of World History, WU�+%�1LVEHW� �&DPEULGJH�

8QLYHUVLW\�3UHVV���������±��
��� 3DLQH��Q�������±��
��� 1:� %DUEHU�� The Constitutional State �2[IRUG� 8QLYHUVLW\� 3UHVV�� ������ ���� 6R� LGHQWL¿HG� DQG� GH¿QHG��

PRGHUQ� FRQVWLWXWLRQDOLVP� VHHPV� WR� EH� WKH� EDVLF� SUHPLVH� XSRQ� ZKLFK� %REELW� KDV� GHYHORSHG� KLV� JHQHUDO�
WKHRU\� RI� FRQVWLWXWLRQDO� GHFLVLRQ�� VHH� 3KLOOLS� %REELWW�� Constitutional Fate: Theory of the Constitution 
�2[IRUG�8QLYHUVLW\�3UHVV���������)XUWKHU��RQ�WKH�UROH�RI�ZULWWHQ�FRQVWLWXWLRQV�DV�FRQVWUDLQWV�RQ�LQVWLWXWLRQDO�
JRYHUQDQFH�� VHH�&DVV�5�6XQVWHLQ�� µ&RQVWLWXWLRQV�DQG�'HPRFUDFLHV��$Q�(SLORJXH¶� LQ� -RQ�(OVWHU�DQG�5XQH�
6ODJVWDG� �HGV���Constitutionalism and Democracy �&DPEULGJH�8QLYHUVLW\�3UHVV�� ������ ����� ���±���/DUU\�
$OH[DQGHU��HG���Constitutionalism: Philosophical Foundations �&DPEULGJH�8QLYHUVLW\�3UHVV����������������

��� 6HH�0F,OZDLQ��Q������'DYLG�DQG�%ULHUOH\��Q�����
51� 1HLO�:DONHU��µ7KH�,GHD�RI�&RQVWLWXWLRQDO�3OXUDOLVP¶��������������Modern Law Review�����
52� ,ELG����±��
53� ,ELG��VHH�DOVR�:DUG��Q�����
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,Q� VXFK� SROLWLFDO�� WKHRUHWLFDO�� SKLORVRSKLFDO� DQG� OHJDO� FRQWH[WV�� ,QGLJHQRXV�
constitutional orders — many of which precede modern constitutionalism by 
WKRXVDQGV� RI� \HDUV�²� DUH� FRQVLGHUHG� DV� SUH�QRUPDWLYH�OHJDO� H[SUHVVLRQV� RI� D�
primitive stage of human development, rather than as legal phenomenon, and 
WKXV�RXWVLGH�WKH�SURYLQFH�RI�OHJDO�VFLHQFH��

+RZHYHU��WKH���th century has seen a fundamental shift, both in legal and social 
VFLHQFH�� LQ� WKH�ZD\V� FRQVWLWXWLRQDOLVP� LV� LGHQWL¿HG�� XQGHUVWRRG�� DQDO\VHG�� DQG�
FRQFHSWXDOLVHG����,Q�SDUWLFXODU��ZLWK�UHJDUG�WR�GHFHQWUDOLVHG�,QGLJHQRXV�VRFLHWLHV��
it has been posited that constitutionalism should be understood as a dynamic set 
of ideas and thereby conceptualised as the process of the ‘self-imposed subjection 
RI�,QGLJHQRXV�JRYHUQPHQW��OHDGHUVKLS�DQG�FLWL]HQV�WR�DQ�RYHUDUFKLQJ�VHW�RI�ODZV��
rules, or principles — a constitution — to which they are accountable and that 
OLPLWV� DQG� VKDSHV�ZKDW� WKH\� GR¶�55� /LNHZLVH�� DQ� HPHUJHQW� ERG\� RI� VFKRODUVKLS�
LQ�FRPSDUDWLYH�ODZ�DQG�OHJDO�WKHRU\�KDV�EHHQ�H[SDQGLQJ�WKH�DQDO\WLFDO�KRUL]RQ�
of constitutionalism, in the awareness that the positivist theoretical construction 
of (national) ‘legal system’ is becoming less adequate to be taken as either a 
descriptive or normative model in comparative studies on the legal orders of 
WKH�ZRUOG��� A major criticism to the positivist mode of inquiry and conceptual 
HODERUDWLRQ� KROGV� WKDW� FRQVWLWXWLRQDOLVP� VR� FRQFHLYHG� LV� XQDEOH� WR� H[SODLQ� WKH�
FRQWHPSRUDU\�ÀRZV�RI�SROLWLFDO��HFRQRPLF�DQG�VRFLDO�SRZHU�WKDW�DUH�EH\RQG�WKH�
UHDFK�RI�WKH�VWDWH�57

,Q� OLWHUDWXUH�� WKH� DVVRFLDWLRQ� RI� FRQVWLWXWLRQDOLVP� ZLWK� QRQ�:HVWSKDOLDQ� OHJDO�
orders has emerged under the ensign of ‘legal pluralism’, which, as stated by 
0F.HH��KDV�FDUYHG�RXW�D�VSDFH�IRU�LWVHOI�E\�SRVLWLRQLQJ�DJDLQVW��UHVSHFWLYHO\���

• /HJDO�PRQLVP�²�µDQ�DFFRXQW�RI�ODZ�DV�XQLWDU\��IRUPLQJ�D�V\VWHPLF�ZKROH¶�59

• /HJDO�FHQWUDOLVP�²�µWKH�LGHQWL¿FDWLRQ�RI�ODZ�ZLWK�WKH�QRUPDWLYH�RXWSXW�RI�

��� 6HH� JHQHUDOO\� -DFN�0� %DONLQ��Constitutional Redemption: Political Faith in an Unjust World� �+DUYDUG�
8QLYHUVLW\� 3UHVV�� ������� .HLWK� *� %DQWLQJ� DQG� 5LFKDUG� 6LPHRQ� �HGV��� The Politics of Constitutional 
Change in Industrial Nations: Redesigning the State� �3DOJUDYH� 0DFPLOODQ�� ������� 5LFKDUG� %HOODP\��
Political Constitutionalism: A Republican Defence of the Constitutionality of Democracy� �&DPEULGJH�
8QLYHUVLW\�3UHVV���������6XMLW�&KRXGKU\��HG���Constitutional Design for Divided Societies: Integration or 
Accommodation?� �2[IRUG�8QLYHUVLW\�3UHVV�� �������5DQ�+LUVFKO��Towards Juristocracy: The Origins and 
Consequences of the New Constitutionalism��+DUYDUG�8QLYHUVLW\�3UHVV��������

55� 6WHSKHQ�&RUQHOO��µ³:ROYHV�+DYH�$�&RQVWLWXWLRQ´��&RQWLQXLWLHV�LQ�,QGLJHQRXV�6HOI�*RYHUQPHQW¶�������������
International Indigenous Policy Journal �����

��� +�3DWULFN�*OHQQ��µ7KH�&DSWXUH��5HFRQVWUXFWLRQ�DQG�0DUJLQDOL]DWLRQ�RI�³&XVWRP´¶��������������American 
Journal of Comparative Law����������

57� 'DYLG�+HOG�HW�DO��Global Transformations: Politics, Economics and Culture �6WDQIRUG�8QLYHUVLW\�3UHVV��������
�±����'RQDOG�6�/XW]��µ7KLQNLQJ�$ERXW�&RQVWLWXWLRQDOLVP�DW�WKH�6WDUW�RI�WKH�7ZHQW\�)LUVW�&HQWXU\¶��������
������Publius���������±���

��� 'HUHN�0F.HH��µ5HYLHZ�(VVD\�²�(PPDQXHO�0HOLVVDULV¶V�8ELTXLWRXV�/DZ��/HJDO�7KHRU\�DQG�WKH�6SDFH�IRU�
/HJDO�3OXUDOLVP¶��������������German Law Journal���������±��

59� ,ELG�����
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VWDWH�LQVWLWXWLRQV¶���

• /HJDO�SRVLWLYLVP�²�µWKH�LGHD�WKDW�WKHUH�FDQ�EH�QHXWUDO�FULWHULD�IRU�LGHQWLI\LQJ�
ODZ¶��� 

• 3UHVFULSWLYLVP�²� µWKH� LGHD� WKDW� ODZ� H[LVWV� DSDUW� IURP� WKH� VXEMHFWV� ZKR�
FUHDWH�LW�DQG�PDLQWDLQ�LW¶���

$V�7XOO\� SRVLWV�� WKH� FRUH� RI� OHJDO� SOXUDOLVP� LV� µWKDW� SRVW�FRORQLDO� VRFLHWLHV� DUH�
constituted by a wide variety of legal and customary systems of authority that 
FDQQRW�EH�DFFXUDWHO\�UHSUHVHQWHG�LQ�WKH�ODQJXDJH�RI�PRGHUQ�FRQVWLWXWLRQDOLVP¶���

7KH�OHJDO�SOXUDOLVP�WKHRUHWLFDO�IUDPHZRUN��FRPSOHPHQWHG�E\�HPSLULFDO�SOXUDOLVP�
insights, is substantiated by investigations revealing that there is not a single 
authoritative source of law associated with centralised normative orders; rather, 
WKHUH� FDQ� EH� PXOWLSOH� VLWHV� RI� OHJDO�� RU� PRUH� EURDGO\�� QRUPDWLYH� SURGXFWLRQ��
Zumbansen notes that legal pluralists have ‘increased awareness of different levels 
DQG� VLWHV� RI� QRUP�FUHDWLRQ¶��� Very recently, within this pluralistic framework, 
comparative law studies have started to go beyond the focus on the nation-state 
in analysing systems of law, thus, standing in sharp opposition to the analytical 
and empirical insistence on associating law with the notion of the nation-state 
OHJDO�V\VWHP���

:LWKLQ� WKH� SOXUDOLVW� WKHRUHWLFDO� IUDPHZRUN�� +DKP�PDLQWDLQV� WKDW� WKH� HVVHQFH�
of constitutionalism is to be found in the cultural and political tradition of any 
JLYHQ�OHJDO�RUGHU����+H�UHGH¿QHV�FRQVWLWXWLRQDOLVP�DV�WKH�SUDFWLFH�RI�GLVFLSOLQLQJ�
political power and includes in its conceptual purview the non-despotic political 
DUUDQJHPHQW� LQ�QRQ�:HVWSKDOLDQ� V\VWHPV�RI� JRYHUQDQFH����+DKP¶V� UHGH¿QLWLRQ�
has without a doubt widened the conceptual reach of constitutionalism beyond 
its standard referent of ‘legal limitations on government powers through judicial 
UHYLHZ�DQG�RWKHU�PHFKDQLVPV�FRGL¿HG�LQ�D�ZULWWHQ�FRQVWLWXWLRQ¶����+H�KDV�GRQH�
VR�E\� LQFOXGLQJ� µSROLWLFDO� LQVWLWXWLRQV�� SUDFWLFHV�� DQG�GLVFRXUVHV� WKDW�GR�QRW�«�
operate in terms of principles like the separation of powers, representative 

��� ,ELG�
��� ,ELG�����
��� ,ELG�
��� -DPHV�7XOO\��Strange Multiplicity: Constitutionalism in an Age of Diversity �&DPEULGJH�8QLYHUVLW\�3UHVV��

1995) ����
��� 3HHU�=XPEDQVHQ��µ7UDQVQDWLRQDO�/HJDO�3OXUDOLVP¶�������������Transnational Legal Theory����������
��� ,ELG��6HH�DOVR�$QQD�&KULVWHQVHQ�� µ3RO\FHQWULFLW\� DQG�1RUPDWLYH�3DWWHUQV¶� LQ�+DQQH�3HWHUVHQ�DQG�+HQULN�

Zahle (eds), Legal Polycentricity: Consequences of Pluralism in Law� �'DUWPRXWK�� ������ ����� $QGUHL�
0DUPRU��Law in the Age of Pluralism �2[IRUG�8QLYHUVLW\�3UHVV��������FKV������

��� &KDLKDUN�+DKP��µ&RQFHSWXDOL]LQJ�.RUHDQ�&RQVWLWXWLRQDOLVP��)RUHLJQ�7UDQVSODQW�RU�,QGLJHQRXV�7UDGLWLRQ"¶�
������������Journal of Korean Law����������

��� ,ELG����±��
��� ,ELG�����
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GHPRFUDF\�� RU� HYHQ� WKH� UXOH� RI� ODZ¶���� 6LJQL¿FDQWO\�� WKLV� UHGH¿QLWLRQ� KDV�
determined a fundamental shift in the ways in which constitutionalism — and 
FRQVWLWXWLRQV�²�LV�XQGHUVWRRG�DQG�GH¿QHG��2QH�RI�WKH�PDLQ�LPSOLFDWLRQV�LV�WKDW�
constitutionalism should not be confused with legalism and that in order to have 
a deeper and clearer understanding of what constitutionalism means and implies 
theoretically and pragmatically in a given legal order, there is the need to resort to 
WKDW�RUGHU¶V�SUH�SROLWLFDO�IRXQGDWLRQDO�SULQFLSOHV��7KH�SODFH�WR�EHJLQ�WR�IRVWHU�WKLV�
XQGHUVWDQGLQJ�LV�WR�LGHQWLI\�DQG�GH¿QH�WKH�FRQQHFWLRQ�EHWZHHQ�FRQVWLWXWLRQDOLVP�
DQG� OHJDO� WUDGLWLRQV���� ,Q� WKLV� FRQWH[W�� VFKRODUO\� DQDO\VLV� VKRZV� WKDW� WKH� SUD[LV�
of constitutionalism in a stateless setting of authority does not seem to imply a 
comprehensive or overriding commitment to individual rights or to a particular 
way of distributing powers and functions among structures of governance;71 
UDWKHU��LW�ZRXOG�HPERG\�WKH�YDOXHV��RIWHQ�QRQ�H[SOLFLWO\�VWDWHG��ZKLFK�XQGHUSLQ�
DOO� FRQVWLWXWLRQDO� V\VWHPV�RU�RUGHUV�72�$V�&RUQHOO� SURSRXQGV�� FRQVWLWXWLRQDOLVP�
can be found in, and legitimated by, the constitutional tradition of any given legal 
order: 

7KHVH�UXOHV�RU�JXLGHOLQHV�PD\�EH�ZULWWHQ�RU�XQZULWWHQ��WKH\�PD\�EH�WDXJKW�LQ�
school or taught by elders, parents, and medicine people; they may be recorded 

in honored books and documents or deeply embedded in the often unspoken 

but shared understandings that make up a people’s culture; they may be drawn 

IURP�KDUG�ZRQ�H[SHULHQFH��JLYHQ�WR�WKH�SHRSOH�E\�VSLULW�EHLQJV��RU�LQYHQWHG�LQ�
UHVSRQVH�WR�QHZ�QHHGV�RU�FRQGLWLRQV�WKDW�FRPSHO�QHZ�LGHDV�RU�IRUPV�RI�DFWLRQ��
$QG�WKH\�PD\�FKDQJH�RYHUWLPH��«�7KLV�LV�WKH�KHDUW�RI�FRQVWLWXWLRQDOLVP�«73

1.3 Indigenous Constitutionalism:  
A ‘Rooted’ Kind of Constitutionalism

6R�FRQFHSWXDOLVHG��FRQVWLWXWLRQDOLVP�VXUHO\�GHSDUWV�IURP�WKH�RUWKRGR[�WUDGLWLRQ�
LQ�SROLWLFDO�WKRXJKW�WKDW�GH¿QHV�DQG�TXDOL¿HV�FRQVWLWXWLRQDOLVP�ZLWK�UHIHUHQFH�WR�
WKRVH�IRUPV�RI�JRYHUQPHQW�FRQWHPSODWHG�LQ�D�ZULWWHQ�FRQVWLWXWLRQ��7KH�FRQFHSW�
pragmatically embraces a broad range of legal orders, including time immemorial 
,QGLJHQRXV� FRQVWLWXWLRQDO� RUGHUV� EDVHG� RQ� WUDGLWLRQ�� WKH� SUHVHQFH� RI� ZKLFK� LQ�
the legal universe seems to undermine the solid foundations of our inherited 
positivist legal worldview, thereby calling legal theory to a quest for conceptual 
WRROV�DEOH� WR�FRPH� WR� WHUPV�ZLWK� ,QGLJHQRXV�FRQVWLWXWLRQDOLVP��)RU� WKLV� VHDUFK�
WR�EH�HIIHFWLYH��FRQWHPSRUDU\�,QGLJHQRXV�OHJDO�VFKRODUVKLS�SURSRXQGV�WKH�QHHG�

��� ,ELG�
��� /XW]��Q��������±���
71� ,ELG�����
72� &RPSWRQ�� IRU� H[DPSOH�� VKRZV� KRZ� HYDQJHOLFDO� PRUDOV� KDYH� LQÀXHQFHG� WKH� PRVW� LPSRUWDQW� $PHULFDQ�

FRQVWLWXWLRQDO�GHYHORSPHQWV�RI�WKH���th�FHQWXU\��VHH�-RKQ�:�&RPSWRQ��The Evangelical Origins of the Living 
Constitution��+DUYDUG�8QLYHUVLW\�3UHVV��������

73� &RUQHOO��Q���� ��
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WR� VLWXDWH� )LUVW�1DWLRQV� FRQVWLWXWLRQDO� RUGHUV�ZLWKLQ� WKHLU� UHVSHFWLYH� OLIHZRUOGV�
DQG� WKXV� WR� HQJDJH� VLPXOWDQHRXVO\� ERWK� ZLWK� WKHLU� VWUXFWXUDO� H[SUHVVLRQV� DQG�
ZLWK�WKH�OLIHZRUOGV�EHQHDWK�WKHP��,Q�WKDW�UHJDUG��*DUURXWWH¶V�µUDGLFDO�LQGLJHQLVP¶�
FDOOV� IRU� DQ� RYHUDOO� DSSURDFK� WR� UHVHDUFK� WKDW� VWHPV� IURP� ,QGLJHQRXV� SHRSOHV¶�
URRWV�DQG�SULQFLSOHV�DQG� WKDW� LV�EDVHG�RQ� ,QGLJHQRXV�ZRUOGYLHZV����7KH\�DVVLVW�
FRQFHSWXDOLVDWLRQ�RI�,QGLJHQRXV�FRQVWLWXWLRQDOLVP�DQG�DUH�XVHG�DV�µWRROV�IRU�WKH�
GLVFRYHU\� DQG� JHQHUDWLRQ� RI� NQRZOHGJH¶�75�2Q� WKLV� ÀRZ� RI� WKRXJKW�� D� JURZLQJ�
ERG\�RI�VFKRODUVKLS� LV�H[SORULQJ�WKH� ODQGVFDSH�RI�,QGLJHQRXV�FRQVWLWXWLRQDOLVP�
and illustrating ways in which conceptual and theoretical models grounded 
LQ� WKH� FXOWXUH� DQG� H[SHULHQFHV� RI� ,QGLJHQRXV� FRPPXQLWLHV� FDQ� EH� HODERUDWHG�
DQG� DSSOLHG���� 7KH� FRPPRQ� GHQRPLQDWRU� RI� DOO� WKHVH� FRQFHSWXDOLVDWLRQV� DQG�
WKHRULVDWLRQV�LV�WKHLU�VLWXDWHGQHVV�ZLWKLQ�DQ�,QGLJHQRXV�ZRUOGYLHZ��

:LWK�UHVSHFW�WR�FRQFHSWXDOLVDWLRQV�RI�,QGLJHQRXV�FRQVWLWXWLRQDOLVP��WKDW�YDVW�ERG\�
RI�VFKRODUVKLS�LV�HSLWRPLVHG�E\�0LOOV¶V�IRUPXODWLRQ�RI�µURRWHG�FRQVWLWXWLRQDOLVP¶�77 
+H�DUJXHV�WKDW�XQGHUVWDQGLQJV�RI�,QGLJHQRXV�FRQVWLWXWLRQDOLVP�DUH�VLWXDWHG�ZLWKLQ�
WKH�UHVSHFWLYH�OLIHZRUOGV�RI�HDFK�,QGLJHQRXV�VRFLHW\�DQG�DUH�JURXQGHG�LQ�D�NLQG�
RI�µURRWHG�FRQVWLWXWLRQDOLVP¶��ZKLFK�VWHPV�IURP�WKRVH�OLIHZRUOGV����0LOOV�GH¿QHV�
µOLIHZRUOG¶�DV�WKH�VHW�RI�RQWRORJLFDO��HSLVWHPRORJLFDO��D[LRORJLFDO�DQG�FRVPRORJLFDO�
XQGHUVWDQGLQJV�WKDW�VLWXDWH�,QGLJHQRXV�FRPPXQLW\�LQ�FUHDWLRQ�79 

$� OLIHZRUOG�� LQ� RWKHU� ZRUGV�� LV� WKH� ZRUOGYLHZ�� WKH� FRQWH[W� WKDW� FUHDWHV� DQG�
VXVWDLQV� DQ\� OHJDO� RUGHU� DQG� LWV� ODZ�� DQG� ZKLFK� DOORZV� ,QGLJHQRXV� SHRSOH� WR�
RULHQW� WKHPVHOYHV� LQ� DOO� WKHLU� QRUPDWLYH�OHJDO� UHODWLRQV���� 6XFK� SRVLWLRQLQJ� LV�
IRXQGDWLRQDO�WR�XQGHUVWDQGLQJ�,QGLJHQRXV�FRQVWLWXWLRQDOLVP��$V�%RLVVHOOH�SRVLWV��
to understand a legal order and its law, one must appreciate the background of 
WDFLW�XQGHUVWDQGLQJV�WKDW�GH¿QH�D�SROLWLFDO�FRPPXQLW\¶V�FXOWXUH�DQG�KLVWRU\�DQG�
upon which the foundational laws of societal living are grounded:�� 

>7KH@�ODZ�LV�QRW�FDSWXUHG�E\�SRLQWLQJ�VROHO\�WR�WKH�PRPHQW�RI�LWV�DUWLFXODWLRQ��RU�WR�
the articulation itself, as standing apart from an underlying cultural background, 

IRU�ODZ�LV�WKH�DUWLFXODWLRQ�RI�VRPH�RI�ZKDW�LV�DOUHDG\�WKHUH�LQ�WKH�EDFNJURXQG��

��� (YD�0DULH�*DUURXWWH��Real Indians: Identity and the Survival of Native America��8QLYHUVLW\�RI�&DOLIRUQLD�
3UHVV��������FKV��±���

75� ,ELG�����
��� 6HH�DERYH�QQ��±����6HH�DOVR� ,UHQH�:DWVRQ�� µ5H�&HQWULQJ�)LUVW�1DWLRQV�.QRZOHGJH�DQG�3ODFHV� LQ�D�7HUUD�

1XOOLXV� 6SDFH¶� ������� ������AlterNative� ����� &KULVWLQH� %ODFN�� µ$� 7LPHO\� -XULVSUXGHQFH� IRU� D� &KDQJLQJ�
:RUOG¶��������������International Journal for the Semiotics of Law 197;�&)�%ODFN��µ2Q�/LYHV�/LYHG�ZLWK�
/DZ��/DQG�DV�+HDOHU¶�����������Law Text Culture������µ2Q�/LYHV�/LYHG�ZLWK�/DZ¶��

77� 0LOOV��µ/LIHZRUOGV�RI�/DZ¶��Q�������±��
��� ,ELG�����
79� ,ELG�����
��� 6HH�0DU\� *UDKDP�� µ6RPH� 7KRXJKWV� DERXW� WKH� 3KLORVRSKLFDO� 8QGHUSLQQLQJV� RI� $ERULJLQDO�:RUOGYLHZV¶�

(1999) 3(2) Worldviews: Global Religions, Culture, and Ecology�����
��� $QGUpH�%RLVVHOOH�� µ%H\RQG�&RQVHQW� DQG�'LVDJUHHPHQW��:K\�/DZ¶V�$XWKRULW\� ,V�1RW� -XVW� DERXW�:LOO¶� LQ�

-HUHP\�:HEEHU� DQG�&ROLQ�0�0DFOHRG� �HGV���Between Consenting Peoples: Political Community and the 
Meaning of Consent��8%&�3UHVV����������������±��
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7KH�IRUPXODWLRQ�RI�ODZ��EH�LW�RUDOO\��LQ�ZULWLQJ��RU�GLUHFWO\�WKURXJK�DFWLRQ��FDQQRW�
PHDQ�DQ\WKLQJ�LI�LW�LV�FXW�RXW�IURP�WKLV�LPSOLFLW�EDFNJURXQG��&RQFHSWXDOL]LQJ�WKLV�
EDFNJURXQG�LV�WKXV�HVVHQWLDO�WR�XQFRYHU�WKH�FRPSOH[�QDWXUH�RI�ODZ�DV�DQ�DFWLYLW\�
consisting at once in the creation and discovery, not of our consensuses but of 

VRPHWKLQJ�PRUH�DPRUSKRXV��ZKLFK�ZH�PLJKW�WHUP�RXU�VKDUHG�XQGHUVWDQGLQJV��� 

2Q� WKH� VDPH� OLQH� RI� WKRXJKW�� %ODFN� SRVLWV� WKDW� WKH� FRPSOH[� QDWXUH� RI� DQ�
,QGLJHQRXV�OHJDO�RUGHU�FDQ�EH�GUDZQ�IURP�ZKDW�%RLVVHOOH�FDOOV�WKH�EDFNJURXQG��
WKRVH�EDVLF�SUHPLVHV� WKDW� IRUP� WKH�FRUH�RI�DQ� ,QGLJHQRXV�ZRUOGYLHZ�DQG� IURP�
which reciprocal obligations and privileges between human and non-human life 
IRUPV�ÀRZ�ZLWKLQ�D�G\QDPLF�DQG�HQGXULQJ�SDUWQHUVKLS����7KHQ��ZLWK�UHIHUHQFH�
WR�$XVWUDOLDQ�,QGLJHQRXV�FRQVWLWXWLRQDOLVP��%ODFN�DVVHUWV�WKDW�VSHFL¿F�LQTXLULHV�
PXVW�EH�FRQWH[WXDOLVHG�ZLWKLQ� ,QGLJHQRXV�SHRSOHV¶�FRVPRORJLHV��RWKHUZLVH� WKH�
ZKROH� HQGHDYRXU� LV� FRQVWUDLQHG� DW� D� YHU\� VXSHU¿FLDO� OHYHO�� µ7KLV� LV� EHFDXVH� D�
SHRSOH¶V�FRVPRORJLFDO�&UHDWLRQ�VWRU\�DQG�HYHQWV�GH¿QH� WKHLU�SULQFLSOHV�� LGHDOV��
YDOXHV� DQG� SKLORVRSKLHV��ZKLFK�� LQ� WXUQ�� LQIRUP� WKH� OHJDO� UHJLPH¶���� /LNHZLVH��
ZLWK� UHIHUHQFH� WR� 1RUWK� $PHULFDQ� ,QGLJHQRXV� FRQVWLWXWLRQDOLVP�� +HQGHUVRQ�
RSLQHV� WKDW� WKH� OHJDO� GLPHQVLRQ� RI� ,QGLJHQRXV� FRQVWLWXWLRQDOLVP� LV� LQKDELWHG�
E\� OHJDO� RUGHUV� ZKRVH� WUDGLWLRQV� DQG� SKLORVRSKLHV� DUH� LQH[WULFDEO\� FRQQHFWHG�
WR� WKH� OLIHZRUOG�RI� ,QGLJHQRXV�FRPPXQLWLHV��+H�SRVLWV� ,QGLJHQRXV� OHJDO�RUGHUV�
DUH� HPEHGGHG� LQ� UHODWLRQVKLSV� DQG� H[SHULHQFHV�ZLWK� IDPLOLHV� DQG� WKH� HFRORJ\��
7KHUHIRUH��

>ODZ@�LV�PRUH�WKDQ�WKH�XQGHUO\LQJ�FRQFHSWLRQV�RU�YDOXHV�RU�FXVWRPV�H[SUHVVHG�LQ�
WH[W��,W�LV�PRUH�WKDQ�D�VHW�RI�LQWHUSUHWDWLRQV�DQG�MXVWL¿FDWLRQ�RI�WKH�WH[W��PRUH�WKDQ�
LWV�PDQLIHVWDWLRQV�RU�UHÀHFWLRQV��-XVWLFH�LV�D�QRUPDWLYH�YLVLRQ�RI�WKH�KXPDQ�VSLULW�
XQIROGLQJ��D�SURGXFW�RI�VKDUHG�WKRXJKWV�DQG�FRQVFLRXVQHVV��,W�LV�D�SURGXFW�RI�D�
FRPPXQLW\¶V�EHOLHIV�DQG�LPDJLQDWLRQ��,W�LV�WKH�VKDUHG�FRQVFLRXVQHVV�WKDW�PDNHV�D�
SHUVRQ�IHHO�DV�LI�WKH\�EHORQJ�WR�D�FRPPXQLW\��,W�LV�WKH�IURQWLHU�OLQH�EHWZHHQ�SRZHU�
DQG�LPDJLQDWLRQ��/LNH�DOO�YLVLRQV��LW�LV�VXEMHFW�WR�WKH�HYDOXDWLRQ�RI�WKH�FRPPXQLW\�
DQG�WR�WUDQVIRUPDWLRQ��� 

7KXV��DV�D�PDWWHU�RI�FRKHUHQFH��D�OHJDO�VFKRODU�FDQQRW�VLPSO\�DQDO\VH�,QGLJHQRXV�
legal orders in a vacuum and assume they retain integrity and functionality 

without a preliminary understanding of their foundational sources of 

��� ,ELG������HPSKDVLV�RPLWWHG��
��� %ODFN��The Land Is the Source of the Law��Q���������6HH�DOVR�*UDKDP��Q������
��� %ODFN��The Land Is the Source of the Law��Q���������
��� +HQGHUVRQ��µ3RVWFRORQLDO�,QGLJHQRXV�/HJDO�&RQVFLRXVQHVV¶��Q��������



��� Monash University Law Review (Vol 46, No 1)
Advance

RULJLQDWLRQ���  

)XUWKHU��0LOOV�REVHUYHV�WKDW�

some of us openly engage the relationship between lifeworld and law while others 

RI�XV�SUHIHU�WR�ZRUN�LPSOLFLWO\��HYHQ�WKURXJK�LQGLUHFWLRQ��:H�GLIIHU�HYHQ�LQ�KRZ�
we conceptualize the relationship: some of us draw out the kind of distinction 

EHWZHHQ� OLIHZRUOG� �DQG� KHQFH� FRQVWLWXWLRQDO� RUGHU�� DQG� ODZ� WKDW� ,� KDYH� KHUH��
ZKLOH�RWKHUV�«�FROODSVH�OLIHZRUOG�DQG�ODZ��VD\LQJ�WKDW�IRU�,QGLJHQRXV�SHRSOHV��
OLIHZRUOG� LV� ODZ� %XW� LQ�RXU� UHVSHFWLYH�ZD\V�RI�RUJDQL]LQJ�DQG�H[SUHVVLQJ�RXU�
understandings, each of us is disclosing the same powerful insight that every 

V\VWHP�RI�ODZ�²�,QGLJHQRXV�RU�QRW�²�KDV�D�KRPH��� 

+HQFH�0LOOV��LQ�RUGHU�WR�H[SRXQG�WKH�FRQFHSW�RI�µURRWHG�FRQVWLWXWLRQDOLVP¶��XVHV�
WKH�PHWDSKRU�RI�D�WUHH�DV�D�YLVXDO�UHSUHVHQWDWLRQ�RI�KRZ�,QGLJHQRXV�FRQVWLWXWLRQDO�
orders are related to their respective lifeworld: 

7KH�URRWV�>RI�WKH�WUHH@�SXVK�GHHS�LQWR�WKH�HDUWK��7KH\�JURZ�VROLG�DQG�SRZHUIXO��
KROGLQJ�WKH�WUHH�LQ�SODFH��7KH\�GUDZ�OLIH�IURP�WKH�HDUWK�XS�LQWR�D�VWRXW�WUXQN�²�
VWURQJ�HQRXJK�WR�VXSSRUW�WKH�HQWLUH�FDQRS\�DERXW�LW��7KH�URXJK�OLQHV�PDUNLQJ�WKH�
trunk’s outer bark eventually give way to full curves as branches reach forth, all 

around, for giizis�� WKH�VXQ��$V�WKH�EUDQFKHV�UHDFK�IDUWKHU�IURP�WKH�WUXQN��WKH\�
SURGXFH�PDJQL¿FHQW�OHDYHV��OHDYHV�ZKLFK�VLQJ�LQ�WKH�ZLQG��ZKLFK�H[SORGH�LQWR�
FRORXU�LQ�IDOO��DQG�¿QDOO\�ZKLFK�FDUSHW�WKH�HDUWK�EHIRUH�biboon, winter, settles in, 

KHOSLQJ�WR�UHQHZ�HDUWK�RQFH�DJDLQ���

0LOOV�XVHV�WKLV�LPDJH�WR�PDS�WKH�UHODWLRQVKLS�EHWZHHQ�OLIHZRUOG�DQG�OHJDO�RUGHUV�
DQG� WKXV� WR� H[SUHVV� YLVXDOO\� ZKDW� URRWHG� FRQVWLWXWLRQDOLVP�PHDQV� DQG� KRZ� LW�
operates: 

7KH�URRWV�RI�D�VRFLHW\�DUH�LWV�OLIHZRUOG��WKH�VWRU\�LW�WHOOV�RI�FUHDWLRQ��ZKLFK�UHYHDOV�
ZKDW�WKHUH�LV�LQ�WKH�ZRUOG�DQG�KRZ�ZH�FDQ�NQRZ��&UHDWLRQ�VWRULHV�GLVFORVH�ZKDW�
D�SHUVRQ�LV��ZKDW�D�FRPPXQLW\�LV��DQG�ZKDW�IUHHGRP�ORRNV�OLNH��7KH�WUXQN�LV�D�
constitutional order: the structure generated by the roots, which organizes and 

��� 6HH�DOVR�-RKQ�%RUURZV��.HJHGRQFH���Drawing Out Law: A Spirit’s Guide �8QLYHUVLW\�RI�7RURQWR�3UHVV���������
0LFKDHO� $VFK�� -RKQ� %RUURZV� DQG� -DPHV� 7XOO\� �HGV���Resurgence and Reconciliation: Indigenous-Settler 
Relations and Earth Teachings��8QLYHUVLW\�RI�7RURQWR�3UHVV���������-DPHV�7XOO\��µ$�9LHZ�RI�7UDQVIRUPDWLYH�
5HFRQFLOLDWLRQ��6WUDQJH�0XOWLSOLFLW\�	�WKH�6SLULW�RI�+DLGD�*ZDLL�DW���¶��/HFWXUH��<DOH�8QLYHUVLW\����2FWREHU�
�������-DPHV�7XOO\��µ2Q�*DLD�&LWL]HQVKLS¶��0DVWHUPLQG�/HFWXUH��8QLYHUVLW\�RI�9LFWRULD�����$SULO��������-HUU\�
+�*LOO��Native American Worldviews: An Introduction �+XPDQLW\�%RRNV���������$QQH�0HDG��Working with 
Aboriginal Worldviews: Tracks to Two-Way Learning �:HVW�2QH�6HUYLFH��������

��� 0LOOV�� µ/LIHZRUOGV� RI� /DZ¶� �Q� ��� ���±�� �HPSKDVLV� DQG� FLWDWLRQV� RPLWWHG��� 6HH� JHQHUDOO\� %DVLO� -RKQVWRQ��
Ojibway Heritage��0F&OHOODQG�DQG�6WHZDUW���������-RsOOH�3DVWRUD�6DOD�DQG�.DWULQH�'LOD\��Written Brief of the 
Assembly of Manitoba Chiefs Submitted to the Standing Committee on Fisheries and Oceans for the Review 
of the Fisheries Act�����1RYHPEHU��������±����2VKRVKNR�%LQHVKLLNZH�HW�DO��µ2JLFKL�7LEDNRQLJD\ZLQ��.LKFKH�
2WKDVRZHZLQ�� 7DNR�:DNDQ�� 7KH�*UHDW� %LQGLQJ� /DZ¶��Manitoba Elders Share a Message with National 
Energy Board and the Public at Turtle Lodge� �%ORJ� 3RVW�� ��� 1RYHPEHU� ������ �KWWS���ZZZ�WXUWOHORGJH�
RUJ���������PDQLWRED�HOGHUV�VKDUH�D�PHVVDJH�ZLWK�QDWLRQDO�HQHUJ\�ERDUG�DQG�WKH�SXEOLF�!�

��� 0LOOV��µ/LIHZRUOGV�RI�/DZ¶��Q���������
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PDQLIHVWV� WKHVH�XQGHUVWDQGLQJV�DV�SROLWLFDO� FRPPXQLW\��7KH�EUDQFKHV�DUH�RXU�
legal traditions, the set of processes and institutions we engage to create, sustain, 

DQG�XQPDNH�ODZ��«�1R�WZR�WUHHV�DUH�WKH�VDPH�HYHQ�LI�WKH\¶UH�ZKLWH�ELUFK��WKH�
VDPH�DJH��DQG�JURZLQJ�ULJKW�QH[W�WR�RQH�DQRWKHU���

&RUUHVSRQGLQJO\��WKLV�SDSHU�SRVLWV�WKDW�ZKLOH�WKH�YDULRXV�$XVWUDOLDQ�,QGLJHQRXV�
societies may have nearly identical constitutional structures, they will have 
ODZV� WKDW� GLIIHU��(DFK� VWUDWXP�RI� OHJDOLW\�ZLWKLQ� WKH� OLIHZRUOG�ODZ� UHODWLRQVKLS�
LV�ERWK�HPSRZHUHG�DQG�FRQVWUDLQHG�E\�WKH�VWUDWD�EHORZ��/LIHZRUOG�UHODWLRQVKLSV�
within each of the communities are different, as there are diverse narratives of 
constitutional genesis� WKDW� GH¿QH� WKH� OHJDO� RUGHUV� WKH\� FUHDWH�� )RU� $XVWUDOLDQ�
,QGLJHQRXV� VRFLHWLHV�� LW� LV� D�FRQVWLWXWLRQDO�RUGHU� VR�FUHDWHG� WKDW�ZLOO� VKDSH�DQG�
GH¿QH� OHJDO� SURFHVVHV� DQG� LQVWLWXWLRQV�� DQG� WKXV� XOWLPDWHO\�ZKDW� HDFK� VRFLHW\�
TXDOL¿HV�DV�ODZ��8QOLNH�WKH�FRQVWLWXWLRQDO�LPDJH�RI�D�IUHHVWDQGLQJ�µOLYLQJ�WUHH¶��� 
WKH� URRWV� RI� $XVWUDOLDQ� )LUVW� 1DWLRQV� FRQVWLWXWLRQDO� WUHHV� DUH� µEXULHG� LQ� DQG�
wrapped tightly against earth’,91�¿UPO\�URRWHG�µLQ�VRPHWKLQJ�EH\RQG�LWVHOI¶�92

7KH� XQLYHUVH� RI� $XVWUDOLDQ� ,QGLJHQRXV� µURRWHG¶� FRQVWLWXWLRQDOLVP� LV� LQKDELWHG�
E\� OHJDO�RUGHUV�GH¿QHG�E\�ZKDW�6\QRW�FDOOV� WKH� MXULVSUXGHQFH��DQG�SUDFWLVH��RI�
µZRYHQ�ODZ¶�93�7R�H[SRXQG�WKH�FRQFHSW�RI�ZRYHQ�ODZ��6\QRW�UHVRUWV�WR�WKH�SUDFWLFH�
RI� ZHDYLQJ�� ZKLFK� LV� IRXQGDWLRQDO� LQ� PDQ\� ,QGLJHQRXV� FXOWXUHV� WR� SUHVHUYH�
DQG�JHQHUDWH�VRFLHWDO� OLIH�DQG�RUGHU�DQG� WR�GH¿QH� WKH�UHODWLRQDO�VLWXDWHGQHVV�RI�
,QGLJHQRXV�SHRSOHV�ZLWKLQ�WKHLU�HQYLURQPHQWV��7KH�SURFHVV�RI�ZHDYLQJ��DV�LW�XQIROGV�
in collecting the different grasses and combining them into a connected whole, 
FUHDWHV�D�ZHE�RI�UHODWLRQVKLSV�DPRQJ�,QGLJHQRXV�SHRSOHV�DQG�FRPPXQLWLHV�WKDW�
GH¿QHV� ULJKWV�DQG�REOLJDWLRQV�EHWZHHQ�� UHVSHFWLYHO\�� LQGLYLGXDOV��FRPPXQLWLHV��
the individual and the communities; past, present, and future generations; the 
FRPPXQLWLHV�DQG�WKH�QDWXUDO�ZRUOG��7KH�ZHDYH�LV�WKH�fons et origo of the law of 
UHODWLRQVKLS��DQG�WR�OLYH�ZLWKLQ�WKH�SDUDPHWHUV�RI�,QGLJHQRXV�OHJDOLW\��LV�WR�REOLJH�
to the law of relationship, with its rights, duties and responsibilities stemming by 
a web of relationships that intertwine the natural, spiritual and social (including 
SROLWLFDO�DQG�OHJDO��GLPHQVLRQV�RI�OLYLQJ�LQWR�D�FRKHUHQW�ZKROH���  

0LOOV¶V� FRQFHSWXDOLVDWLRQ� RI� FRQVWLWXWLRQDOLVP� DQG� 6\QRW¶V� DQDO\VLV� RI� ZRYHQ�
ODZ� FRQWDLQ� ERWK� GHVFULSWLYH� DQG� QRUPDWLYH� SUHVFULSWLYH� DVVHUWLRQV�� ,Q� D�
descriptive respect, they point to time immemorial forms of legality that dismiss 

��� ,ELG����±���
��� 6HH�JHQHUDOO\�/HVOLH�=LQHV��¶'HDG�+DQGV�RU�/LYLQJ�7UHH"�6WDELOLW\�DQG�&KDQJH�LQ�&RQVWLWXWLRQDO�/DZ¶��������

25(1) Adelaide Law Review� ���6HH� DOVR�9LFNL�&� -DFNVRQ�� µ&RQVWLWXWLRQV� DV� ³/LYLQJ�7UHHV´"�&RPSDUDWLYH�
&RQVWLWXWLRQDO�/DZ�DQG�,QWHUSUHWLYH�0HWDSKRUV¶��������������Fordham Law Review����������

91� 0LOOV��µ/LIHZRUOGV�RI�/DZ¶��Q���������
92� ,ELG���
93� 6\QRW��Q�����
��� ,ELG�
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DOO�YHUVLRQV�RI� µEODFN�ER[¶95 model of theorising and, implicitly, show these to 
EH��DW�PRVW��ELDVHG�JHQHUDOLVDWLRQV�� ,Q�D�QRUPDWLYH�UHVSHFW�� WKH\�SURSRXQG� WKDW�
,QGLJHQRXV�FRQVWLWXWLRQDOLVP�HQKDQFHV�RXU�DZDUHQHVV�WR�WKH�PXOWLIDFHWHG�VSDWLDO�
DQG� WHPSRUDO�FRQGLWLRQV�RI� WKH� ODZ��ZKLFK�PDLQVWUHDP� OHJDO� WKHRU\�RI� WKH���th 
century, with its universalistic claims, tended to ignore or rationalise in narrow, 
SRVLWLYLVW�WHUPV��$W�LVVXH�LV�QRW�RQO\�WKH�WHPSRUDO�DQG�VSDWLDO�VLWXDWHGQHVV�RI�ODZ��
EXW�DOVR�WKH�FRQFHSWLRQ�RI�WLPH�DQG�VSDFH��LPSOLFLW�LQ�,QGLJHQRXV�ODZ��DV�ZHOO�DV�
the continuances, boundaries and cross-boundaries connections, emblematic of 
,QGLJHQRXV�ODZ�

Within such rooted constitutional and woven law perspectives, Australian 
)LUVW� 1DWLRQV� FRQVWLWXWLRQDOLVP� GH¿QHV� OHJDO� RUGHUV� WKDW� DUH� YDOXHV�EDVHG��
DV� RSSRVHG� WR� UXOHV�EDVHG� V\VWHPV���� ,Q� YDOXHV�EDVHG� V\VWHPV�� ODZ�� DW� LWV� YHU\�
IRXQGDWLRQ�� LV� FRQFHLYHG� DQG� GHULYHG� IURP� YDOXHV�� 7KHVH� IRXQGDWLRQDO� YDOXHV�
LQIRUP� DQG� XQGHUSLQ� D� UDWLRQDO� DQG� IDLU� H[SHFWDWLRQ� RI� KRZ� SRZHU� VKRXOG� EH�
RUJDQLVHG��H[HUFLVHG�DQG�FRQWUROOHG�DW�D�SULYDWH�DQG�SXEOLF� OHYHO��'HVSLWH� ORFDO�
diversity, it is possible to identify a core of similar values into which the diverse 
$XVWUDOLDQ�,QGLJHQRXV�FRQVWLWXWLRQDO�RUGHUV�DUH�HPEHGGHG��UHVSHFW�DQG�VROLGDULW\�
of the human world with the spiritual and natural world, through an ethic of 
guardianship and stewardship; reciprocity and balance in restoring relationship, 
WKURXJK�SULRULWLVLQJ�RI�FRPPXQLW\�KDUPRQ\�DQG�D�KROLVWLF�DSSURDFK�WR�FRQÀLFW��
7KH�YDOXHV�¿QG�WKHLU�H[SUHVVLRQ�LQ�FRQVWLWXWLRQDO�principles�RI�$QFHVWUDO�/DZV�
DQG�DOVR�LQ�VRFLHWDO�H[SHFWDWLRQV��EHKDYLRXU�DQG�DFWLRQV�97

95� 7KH�µEODFN�ER[¶�PRGHO�UHIHUV�WR�WKH�PDSSLQJ�RI�RXU�OHJDO�XQLYHUVH�LQ�OLJKW�RI�D�state-sovereigntist view of 
PRGHUQ�FRQVWLWXWLRQDOLVP��VHH�HVSHFLDOO\�:LOOLDP�7ZLQLQJ��Globalisation and Legal Theory��%XWWHUZRUWKV��
�������������

�� A rules-based system relies on a model of deductive reasoning by applying a rule of law to a given problem 
WR� REWDLQ� DQ� DQVZHU� µ$¶��7KH� V\VWHP�GHFODUHV� µ$¶� LV� WKH� DQVZHU� EDVHG� RQ� WKH� SULQFLSOH� RI� ODZ� DUWLFXODWHG�
E\� WKH�JRYHUQLQJ� DXWKRULWLHV� WKDW�PDQGDWH� LW��7KLV�SURFHVV�RI� GHWHUPLQLQJ�ZKLFK� UXOHV� VKRXOG�EH� DSSOLHG�
and how they should be interpreted is often referred to as legal reasoning which is deployed for decision-
PDNLQJ�SXUSRVHV�LQ�YDULRXV�DSSURDFKHV��6HH��HJ��5REHUW�6�6XPPHUV��µ7KH�)RUPDO�&KDUDFWHU�RI�/DZ¶��������
51(2) Cambridge Law Journal������6HH�DOVR�5LFKDUG�(�6XVVNLQG��µ([SHUW�6\VWHPV�LQ�/DZ��$�-XULVSUXGHQWLDO�
$SSURDFK�WR�$UWL¿FLDO�,QWHOOLJHQFH�DQG�/HJDO�5HDVRQLQJ¶��������������Modern Law Review������/�7KRUQH�
0F&DUW\�� µ5HÀHFWLRQV�RQ�7D[PDQ��$Q�([SHULPHQW� LQ�$UWL¿FLDO� ,QWHOOLJHQFH�DQG�/HJDO�5HDVRQLQJ¶��������
������Harvard Law Review������$QQH�YRQ�GHU�/LHWK�*DUGQHU��$Q�$UWL¿FLDO�,QWHOOLJHQFH�$SSURDFK�WR�/HJDO�
Reasoning��0,7�3UHVV��������

97 Although foundational values and constitutional principles are often used interchangeably in the legal 
OLWHUDWXUH�� WKLV� SDSHU� SURFHHGHG�RQ� WKH�EDVLV� RI� D� GLVWLQFWLRQ� LQ� WKHLU�PHDQLQJV��&RQVWLWXWLRQDO�principles 
would represent the general consensus on basic societal values and are rules of behaviour that cannot be 
changed by just an ad hoc decision of any state or stateless body, but solely through a generally taken decision 
WKDW�ZRXOG�QRW�EH�DJDLQVW�WKH�YDOXHV�WKH\�H[SUHVV��)RXQGDWLRQDO values are distinguishable from constitutional 
SULQFLSOHV�E\�WKHLU�DVVRFLDWLRQ�ZLWK�WKH�ORFDO�HQYLURQPHQW�DQG�WKH�WUDGLWLRQV�DQG�KLVWRULHV�WKDW�JLYH�GH¿QLWLRQ�
WR�WKH�FRQVWLWXWLRQDO�LGHQWLW\�RI�D�JLYHQ�SROLW\��VHH�HVSHFLDOO\�&KLHI�-XVWLFH�-DPHV�/HVOLH�%DLQ�$OOVRS��µ9DOXHV�
LQ�/DZ��+RZ�3ULQFLSOHV��1RUPV�DQG�,GHDOV�,QÀXHQFH�DQG�6KDSH�WKH�5XOHV�DQG�&RQGXFW�RI�/DZ¶��+RFKHODJD�
/HFWXUH��8QLYHUVLW\�RI�+RQJ�.RQJ�����2FWREHU��������*DU\�-HIIUH\�-DFREVRKQ��µ&RQVWLWXWLRQDO�9DOXHV�DQG�
3ULQFLSOHV¶�LQ�0LFKHO�5RVHQIHOG�DQG�$QGUiV�6DMy��HGV���The Oxford Handbook of Comparative Constitutional 
Law� �2[IRUG�8QLYHUVLW\�3UHVV�������������-RDTXtQ�5�7RXEHV�0XxL]�� µ/HJDO�3ULQFLSOHV�DQG�/HJDO�7KHRU\¶�
�������������Ratio Juris�����������+DQV�.HOVHQ�� µ7KH�3XUH�7KHRU\�RI�/DZ�DQG�$QDO\WLFDO�-XULVSUXGHQFH¶�
LQ�+DQV�.HOVHQ� �HG���What is Justice: Justice, Law, and Politics in the Mirror of Science (University of 
&DOLIRUQLD�3UHVV�������������5RQDOG�'ZRUNLQ, Law’s Empire��%HONQDS�3UHVV�����������
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PART II

2.1 Conceptual Apparatus for Inquiries into Australian 
First Nations Constitutionalism: Rationale

&DSWXULQJ� WKH� HVVHQFH� RI� $XVWUDOLDQ� )LUVW� 1DWLRQV� URRWHG� DQG� YDOXHV�EDVHG�
FRQVWLWXWLRQDOLVP� UHTXLUHV�� ¿UVW� RI� DOO�� WKH� LGHQWL¿FDWLRQ�� HODERUDWLRQ� DQG�
articulation of a conceptual apparatus able to facilitate approaches to research 
WKDW�PDNH�YLVLEOH�WKH�VWUDWD�RI�µELQGLQJV�DQG�OD\HUV¶�RI�,QGLJHQRXV�µZRYHQ�ODZ¶�� 
and thereby, able to reveal the interconnectedness of the spiritual, political and 
OHJDO� GLPHQVLRQV� RI� OLYLQJ�� 7KH� ,QGLJHQRXV� OHJDO� WUDGLWLRQ� UHYHDOV� QRUPDWLYH�
XQLYHUVHV�DQG�OHJDO�PHDQLQJV�RI�ZKDW�D�)LUVW�1DWLRQV�OHJDO�RUGHU�LV�DQG�ZKDW�LW�LV�
IRU��ZKLFK�DUH�SDUDOOHO�WR�WKH�XQLYHUVH�RI�WKH�FLYLO�DQG�FRPPRQ�OHJDO�WUDGLWLRQV��
,QGLJHQRXV�OHJDO�WUDGLWLRQV�FDQQRW�EH�VHSDUDWHG�IURP�OLIH�DQG�FRPSDUWPHQWDOLVHG�
LQ�WKH�ZD\�$XVWUDOLDQ�ODZ�RU�*HUPDQ�ODZ��IRU�H[DPSOH��FDQ�EH�VHSDUDWHG�IURP�WKH�
VRFLDO��SROLWLFDO�DQG�UHOLJLRXV�VSKHUHV�RI�H[LVWHQFH��$FFRUGLQJO\��WKH�GLI¿FXOWLHV�
OHJDO� WKHRU\� IDFHV� LQ� FRQFHSWXDOO\� DFFRPPRGDWLQJ� $XVWUDOLDQ� ,QGLJHQRXV�
FRQVWLWXWLRQDOLVP�ZLWKLQ�DQ�RUWKRGR[�:HVWHUQ�OHJDO�SDUDGLJP�GHPRQVWUDWH�KRZ�
deeply linked to nation-state constitutionalism many of the supposedly universal 
FRQFHSWV�RI�RXU�OHJDO�ODQJXDJH�DUH�99�+HQFH��WKH�PDLQ�FKDOOHQJH�IDFHG�E\�VFKRODUV��
educated and trained in the parallel legal universe of the civil law and common 
law legal traditions, consists of undoing the Western legal research theoretical 
framework grounded in positivism and elaborating new paradigmatic frames 
WR� LQYHVWLJDWH�DQG�µXQGHUVWDQG�«�OHJDO� WUDGLWLRQV�ZKLFK�DUH�OHDUQW�� WUDQVPLWWHG�
DQG� LPSOHPHQWHG� RUDOO\¶����� )RU� RXU� SXUSRVH�� WKH� DFW� RI� FDSWXULQJ� WKH� FRUH� RI�
$XVWUDOLDQV¶� )LUVW� 1DWLRQV� FRQVWLWXWLRQDOLVP� UHTXLUHV� FRJQLVDQFH� IURP� WKH�
outset that we are not only dealing with practices of law that are antithetical to 
the civil and common legal traditions, but we are also investigating antithetical 
RQWRORJLFDO�� HSLVWHPRORJLFDO�� D[LRORJLFDO� DQG� SKLORVRSKLFDO� XQGHUSLQQLQJV��
LQWHOOHFWXDO�VWDQGDUGV��HWKLFV�DQG�OHJDO�XQGHUVWDQGLQJV����

7KHUHE\��WKLV�SDSHU�VXJJHVWV�WKDW�WKH�¿HOG�LV�RSHQ�IRU�QHZ�FRQFHSWXDO�LQQRYDWLRQV�

��� 6\QRW��Q�����
99� +RZHYHU��WKHUH�DUH�VRPH�DVSHFWV�RI�:HVWHUQ�OHJDO�WKHRU\��5D]¶V�V\VWHPDWLF�QDWXUH�RI�ODZ�DQG�+DUW¶V�SULPDU\�

DQG� VHFRQGDU\� UXOHV�� IRU� H[DPSOH�� WKDW�PD\� KDYH� D� XVHIXO� DQG� H[SOLFDWLYH� YDOXH� IRU� XQGHUVWDQGLQJ� VRPH�
DVSHFWV� RI� ,QGLJHQRXV� OHJDO� RUGHUV� DQG� WKXV� VXSSRUW�DVVLVW� WKH� WKHRULVDWLRQ�RI� VRPH�DVSHFWV� RI�$XVWUDOLDQ�
,QGLJHQRXV�FRQVWLWXWLRQDOLVP��/LNHZLVH��WKH�OLWHUDWXUH�VKRZV�WKDW�WKHUH�LV�VFRSH�IRU�WKH�DSSOLFDWLRQ�RI�QRQ�
LQGLJHQRXV�WKHRUHWLFDO�WRROV�ZLWKLQ�LQGLJHQRXV�OHJDO�WKHRU\��,QGLJHQRXV�OHJDO�VFKRODUV��VXFK�DV�%RUURZV�DQG�
9DO�1DSROHRQ��GHPRQVWUDWH�WKH�ZD\V�QRQ�LQGLJHQRXV�WKHRUHWLFDO�WRROV�PD\�EH�SXW�WR�XVH�VDIHO\�DQG�IUXLWIXOO\��
those scholars have been, however, careful to identify the cultural boundedness of those theories which render 
LQDSSURSULDWH�WKHLU�XQFULWLFDO�DSSOLFDWLRQ��6HH�JHQHUDOO\�%RUURZV��Canada’s Indigenous Constitution (n 11); 
9DOHULH�5XWK�1DSROHRQ��µ$\RRN��*LWNVDQ�/HJDO�2UGHU��/DZ��DQG�/HJDO�7KHRU\¶��3K'�7KHVLV��8QLYHUVLW\�RI�
9LFWRULD��������

���� 5DQGD]]R��Q������±��
���� ,ELG����6HH��HJ��&KULVWLQH�%ODFN��µ0DWXULQJ�$XVWUDOLD�WKURXJK�$XVWUDOLDQ�$ERULJLQDO�1DUUDWLYH�/DZ¶������� 

�������South Atlantic Quarterly������µ0DWXULQJ�$XVWUDOLD¶���*UDKDP��Q������,UHQH�:DWVRQ��Q�����
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DQG�WKDW�WKH�DVSHFWV�DQG�OHYHOV�RI�VXFK�D�µURRWHG¶�NLQG�RI�$XVWUDOLDQ�,QGLJHQRXV�
FRQVWLWXWLRQDOLVP�PLJKW�EH�H[SRXQGHG�YLD�D�IRXQGDWLRQDO�FRQFHSWXDO�DSSDUDWXV�
which includes the following: 

• nomos; 

• myth; and

• ODZ�DV�WUDGLWLRQ�

7KH�FRQFHSWV�VXJJHVWHG�UHODWH� WR�HDFK�RWKHU� LQ� WHUPV�RI�FOXVWHUV�DQG�QHWZRUNV��
UDWKHU� WKDQ� IRUPLQJ� FRQFHSWXDO� S\UDPLGV�� 7KH\� VHUYH� HSLVWHPLF� DQG� KHXULVWLF�
purposes: they are frameworks to understand the modus essendi et operandi 
RI�$XVWUDOLDQ� ,QGLJHQRXV� OHJDO� RUGHUV� IURP� WKH� DXWKRU¶V� RZQ� HWLF� SHUVSHFWLYH��
ZKLFK� UHÀHFWV� HPLF� XQGHUVWDQGLQJV� RI� ZKDW� DQ� ,QGLJHQRXV� OHJDO� RUGHU� LV� DQG�
how it operates; they also have an heuristic function, as they are necessary for 
LGHQWLI\LQJ��GH¿QLQJ�DQG�RUJDQLVLQJ�OHJDO�LVVXHV��

7KH� FRQFHSWXDO� DSSDUDWXV� GUDZV� IURP� WKH� WKHRUHWLFDO� IUDPHZRUN� HODERUDWHG�
by legal pluralism and legal theory to deal with the contemporary normative 
FRPSOH[LWLHV�RI�GHFHQWUDOLVHG��VWDWHOHVV�OHJDO�RUGHUV��LQFOXGLQJ�,QGLJHQRXV�RQHV��
and is consistent with the approach developed by contemporary comparative 
ODZ�VFKRODUV�WR�DQDO\VH�VWDWHOHVV�OHJDO�RUGHUV�����,W�LV�MXVWL¿HG�E\�WKH�QHFHVVLW\�RI�
devising new epistemological and conceptual models to guide understandings 
— and theoretical elaboration — about and of� $XVWUDOLDQ� )LUVW� 1DWLRQV� OHJDO�
orders consistently and coherently with their ontological, epistemological and 
D[LRORJLFDO�universe�����)RU�PDQ\�\HDUV�D�µOHJDO¶�HWKQRFHQWULF�DQDO\WLFDO�DSSURDFK�
WR� ,QGLJHQRXV� WUDGLWLRQDO� OHJDO� RUGHUV� KDV� PRXOGHG� WKH� UHVHDUFK� WKHRUHWLFDO�
IUDPHZRUN��$� µOHJDO¶� HWKQRFHQWULF� DSSURDFK�PHDQV� WKH� HYDOXDWLRQ�RI� VWDWHOHVV��
non-Westphalian legal systems according to preconceptions originating within 
the Western doctrinal and jurisprudential framework of analysis, in the absence 
RI�FULWHULD�WR�LGHQWLI\�DQG�GLYHUVLI\�,QGLJHQRXV�IRXQGDWLRQDO�QRUPDWLYH�corpora of 

���� 7KHUH� LV� H[WHQVLYH� OLWHUDWXUH� RQ� WKLV� VXEMHFW�� )RU� WKH� PRVW� UHFHQW� UHYLHZV�� VHH� =XPEDQVHQ� �Q� ����� -RKQ�
%RUURZV��Recovering Canada: The Resurgence of Indigenous Law� �8QLYHUVLW\� RI� 7RURQWR� 3UHVV�� �������
0DWWLDV�$KUpQ�� µ,QGLJHQRXV� 3HRSOHV¶�&XOWXUH��&XVWRPV�� DQG�7UDGLWLRQV� DQG�&XVWRPDU\�/DZ��7KH� 6DDPL�
3HRSOH¶V�3HUVSHFWLYH¶��������������Arizona Journal of International and Comparative Law���� -RKQ�%HQQHWW�
DQG�6XVDQ�5RZOH\��HGV���Uqalurait: An Oral History of Nunavut��0F*LOO�4XHHQ¶V�8QLYHUVLW\�3UHVV���������
-DPHV�$QD\D��µ,QGLJHQRXV�/DZ�DQG�,WV�&RQWULEXWLRQ�WR�*OREDO�3OXUDOLVP¶�������������Indigenous Law Journal 
3; �\YLQG�5DYQD��µ6iPL�/HJDO�&XOWXUH��$QG�,WV�3ODFH�LQ�1RUZHJLDQ�/DZ¶�LQ�-¡UQ��\UHKDJHQ�6XQGH�DQG�.QXW�
(LQDU�6NRGYLQ��HGV���Rendezvous of European Legal Cultures��)DJERNIRUODJHW������������ On customary law 
LQ�JHQHUDO��VHH��HJ��-HUHP\�:HEEHU��µ7KH�*UDPPDU�RI�&XVWRPDU\�/DZ¶������������� McGill Law Journal�����

���� 6HH�JHQHUDOO\�:HEEHU��µ7KH�*UDPPDU�RI�&XVWRPDU\�/DZ¶��Q������



Chthonic Legal Traditions towards Emic Understandings of Australian First Nations 
Constitutionalism: ‘Rooted’ Constitutionalism and a Foundational Conceptual 
Apparatus for Inquiries into Australian First Nations Legal Orders

155

YDOXHV�DQG�SULQFLSOHV��DQG�LQ�GLVUHJDUG�RI�,QGLJHQRXV�HSLVWHPRORJ\���� 

When analysing legal traditions either across cultures or within a minority culture, 
VXFK� DV� WKH� ,QGLJHQRXV� RQHV�� VFKRODUV� VKRXOG� EH� DZDUH� RI� WKH� SRZHU� G\QDPLF�
intrinsic in the relationship with the subject researched, above all when they 
LQYHVWLJDWH�,QGLJHQRXV�FRQVWLWXWLRQDOLVP��DV�)LUVW�1DWLRQV�3HRSOHV�VWLOO�FRQIURQW�
D� EDVH� H[SHULHQFH� RI� VXEMHFWLRQ����� 6FKRODUV� KDYH� WKH� SRWHQWLDO� RI� H[SDQGLQJ�
the horizon of knowledge or, rather, continuing to sustain and perpetuate the 
KRUL]RQ�RI�SUHFRQFHSWLRQ�DQG�LJQRUDQFH��&HUWDLQO\��VXFK�D�FRQFHSWXDO�DSSDUDWXV�
KDV�D�PLQLPDO�LPSDFW�RQ�WKH�FR�RSHUDWLYH�HIIRUW�WR�EDODQFH�SRZHU�UHODWLRQVKLSV��
+RZHYHU��LW�GRHV�DVVLVW�LQ�IRUJLQJ�D�QRYHO�OHJDO�FRQFHSWXDO�UHVHDUFK�SHUVSHFWLYH�
WKDW� ZLOO� FRQWULEXWH� WRZDUGV� FKDQJLQJ� WKH� H[LVWLQJ� SRZHU� LPEDODQFH� RI� DQ�
LQÀXHQWLDO� VWUDQG� RI� FRQWHPSRUDU\� OHJDO� WKHRU\� WKDW� UHLQIRUFHV� WKH� GRPLQDQFH�
RI�:HVWHUQ�SRVLWLYLVW�UKHWRULF�LQ�ODZ�UHVHDUFK��,W�GRHV�VR�E\�FRPSOHPHQWLQJ�WKH�
pragmatism evident in the proposal for reframing legal research paradigms to 
HQJDJH� ZLWK� ,QGLJHQRXV� OHJDO� RUGHUV� SURSRXQGHG� E\� DQ� LQFUHDVLQJO\� EURDG�
VSHFWUXP�RI�QRQ�,QGLJHQRXV�DQG�,QGLJHQRXV�DFDGHPLFV��7KH\�DUH�FRPPLWWHG�WR�
PRYH�EH\RQG� WKH�VWDWH�FHQWUHG� OHJDO�SDUDGLJP�RI�ZKDW�GH¿QHV�DQG� LGHQWL¿HV�D�
legal system, and give attention to ‘the practice of law as it unfolds in socially 
DQG�SROLWLFDOO\�VWUXFWXUHG�¿HOGV�RI�HQJDJHPHQW��VR�WKDW�FRQFHSWXDO�DQG�WKHRUHWLFDO�
UDWLRQDOLVDWLRQ�RI�,QGLJHQRXV�OHJDO�RUGHUV�FDQ�EH�UHIUDPHG�DQG�XQGHUVWRRG�LQ�«�
WHUPV�«�RI�KROLVWLF�V\VWHPV�RI�PRUDO��SROLWLFDO�DQG�OHJDO�DXWKRULW\�RSHUDWLQJ�DV�
D�ELQGLQJ�FRGH�IRU�OLYLQJ��FRPPHQVXUDEOH�LQ�WHUPV�RI�OHJDO�WKHRU\¶�����)URP�WKLV�
perspective, the concepts suggested form a macro-level conceptual apparatus 
that serves much broader epistemic purposes than just those of Australian 
,QGLJHQRXV� FRQVWLWXWLRQDO� RUGHUV�� 7KH\� FDQ� EH� LQVWUXPHQWDO� LQ� LGHQWLI\LQJ� WKH�

���� 0DUWLQ� 1DNDWD�� µ$QWKURSRORJLFDO� 7H[WV� DQG� ,QGLJHQRXV� 6WDQGSRLQWV¶� >����@� ���� Australian Aboriginal 
Studies ������/HVWHU�,UDELQQD�5LJQH\��µ,QWHUQDWLRQDOL]DWLRQ�RI�DQ�,QGLJHQRXV�$QWLFRORQLDO�&XOWXUDO�&ULWLTXH�
RI�5HVHDUFK�0HWKRGRORJLHV��$�*XLGH�WR�,QGLJHQLVW�5HVHDUFK�0HWKRGRORJ\�DQG�,WV�3ULQFLSOHV¶��������������
Wicazo Sa Review ����� -DPHV� �6D¶NH¶M�� <RXQJEORRG� +HQGHUVRQ�� µ&KDOOHQJHV� RI� 5HVSHFWLQJ� ,QGLJHQRXV�
:RUOG�9LHZV�LQ�(XURFHQWULF�(GXFDWLRQ¶�LQ�5RJHU�1HLO (ed), Voice of the Drum: Indigenous Education and 
Culture �.LQJ¿VKHU�3XEOLFDWLRQV������������/LQGD�7XKLZDL�6PLWK��Decolonizing Methodologies: Research 
and Indigenous Peoples �=HG�%RRNV�� �nd� HG�� ������� %DJHOH�&KLOLVD�� Indigenous Research Methodologies 
�6$*(�3XEOLFDWLRQV���������-R�DQQ�$UFKLEDOG��-HQQ\�/HH�0RUJDQ�DQG�-DVRQ�'H�6DQWROR��HGV���Decolonizing 
Research: Indigenous Storywork as Methodology��=HG�%RRNV���������6KDZQ�:LOVRQ��Research is Ceremony: 
Indigenous Research Methods �)HUQZRRG�3XEOLVKLQJ���������:LOOLH�(UPLQH��µ$ERULJLQDO�(SLVWHPRORJ\¶�LQ�
0DULH�%DWWLVWH�DQG�-HDQ�%DUPDQ��HGV���First Nations Education in Canada: The Circle Unfolds��8%&�3UHVV��
�����������0DQXODQL�$OXOL�0H\HU��µ,QGLJHQRXV�DQG�$XWKHQWLF��+DZDLLDQ�(SLVWHPRORJ\�DQG�WKH�7ULDQJXODWLRQ�
RI�0HDQLQJ¶�LQ�1RUPDQ�.�'HQ]LQ��<YRQQD�6�/LQFROQ�DQG�/LQGD�7XKLZDL�6PLWK��HGV�� Handbook of Critical 
and Indigenous Methodologies �6$*(�3XEOLFDWLRQV�������������'HQQLV�)ROH\�� µ$Q�,QGLJHQRXV�6WDQGSRLQW�
7KHRU\¶� ����������� Journal of Australian Indigenous Issues ���'HQQLV�)ROH\�� µ$�'LFKRWRP\�� ,QGLJHQRXV�
(SLVWHPRORJLFDO�9LHZV¶�������������Journal of Australian Indigenous IssueV�����'HQQLV�)ROH\��µ,QGLJHQRXV�
(SLVWHPRORJ\� DQG� ,QGLJHQRXV�6WDQGSRLQW�7KHRU\¶� ������� ������Social Alternatives� ����0LFKDHO�$QWKRQ\�
+DUW�� µ,QGLJHQRXV�:RUOGYLHZV��.QRZOHGJH�� DQG�5HVHDUFK�� 7KH�'HYHORSPHQW� RI� DQ� ,QGLJHQRXV� 5HVHDUFK�
3DUDGLJP¶�������������Journal of Indigenous Voices in Social Work ���$LOHHQ�0RUHWRQ�5RELQVRQ��µ7RZDUGV�
DQ�$XVWUDOLDQ� ,QGLJHQRXV�:RPHQ¶V�6WDQGSRLQW�7KHRU\��$�0HWKRGRORJLFDO�7RRO¶� ������������� Australian 
Feminist Studies �����5DQGD]]R��Q��������

���� -HUHP\�:HEEHU�� µ5HODWLRQV� RI� )RUFH� DQG�5HODWLRQV� RI� -XVWLFH�� 7KH�(PHUJHQFH� RI�1RUPDWLYH�&RPPXQLW\�
EHWZHHQ�&RORQLVWV�DQG�$ERULJLQDO�3HRSOHV¶��������������Osgoode Hall Law Journal���������±��

���� 5DQGD]]R��Q��������
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UHOHYDQW�FRQWH[W�IRU�XQGHUVWDQGLQJV�RI�)LUVW�1DWLRQV�FRQVWLWXWLRQDOLVP��SRLQWLQJ�
out how inquiries can be carried out meaningfully, at the deeper level of the 
XQGHUO\LQJ�OLIHZRUOGV�RI�WKH�OHJDO�RUGHUV�LQYHVWLJDWHG��+HQFH��LQYHVWLJDWLRQV�LQWR�
)LUVW�1DWLRQV� FRQVWLWXWLRQDOLVP�EHFRPH�KHUPHQHXWLFDO� LQ� HVVHQFH�� WKH� VFKRODUV�
DUH� QRW� RQO\� DQDO\VLQJ� UXOHV�� VHHQ� E\�/HJUDQG� DV� QRWKLQJ�PRUH� WKDQ� µVWULQJ>V@�
of words’,��� the surface appearance of law; rather, they are reaching below the 
rules’ surface to discover the ‘deep structures of legal rationality’ these rules 
FRQYH\�����7KH�H[SUHVVLRQ�µGHHS�VWUXFWXUHV�RI�OHJDO�UDWLRQDOLW\¶�HYRNHV�D�YHUWLFDO�
UHODWLRQVKLS�EHWZHHQ�WKH�VXUIDFH�UXOHV��WKH�VLJQL¿HU�A) and a set of deep structures 
�WKH�VLJQL¿HG�B), that lies beneath the surface rules, with the hermeneutical mode 
of investigation revealing the terms of the vertical relationship between the 
VLJQL¿HU�A�DQG�WKH�VLJQL¿HG�B���� When it reaches the required depth, the vertical 
hermeneutical analysis comes across the structural intelligible scheme — the 
SURSHUWLHV�DQG�UHODWLRQV�RI�ZKLFK�µ³EHFRPH�VLJQV �́�RU�>FRPSRQHQWV@��RI�D�V\VWHP�
RSHUDWLQJ�DV�D�FRGH¶�����,W�LV�LQ�UHODWLRQ�WR�WKHVH�GHHS�VWUXFWXUHV�WKDW�WKH�FRQFHSWV�
VXJJHVWHG�FDQ�EH�IXQFWLRQDO�LQ�GHYLVLQJ�D�WKHRU\�RI�UHOHYDQW�FRQWH[W�ZLWKLQ�ZKLFK�
WR� FDUU\� RXW� WKH� GHHS� OHYHO� LQYHVWLJDWLRQV� LQWR� ,QGLJHQRXV� FRQVWLWXWLRQDOLVP�111 
And perhaps, in due course, such conceptual apparatus might establish itself in 
WKH�YRFDEXODU\�GHSOR\HG�WR�LQYHVWLJDWH�,QGLJHQRXV�FRQVWLWXWLRQDOLVP�DQG�EHFRPH�
SDUW�RI� WKH� OH[LV�RI� D�QHZ�DOWHUQDWLYH� OHJDO� ODQJXDJH��7KDW�EHLQJ� VDLG�� VXFK�DQ�
DSSDUDWXV� GRHV� QRW� QHFHVVDULO\� UHQGHU� RUWKRGR[� SRVLWLYLVW� FRQFHSWXDOLVDWLRQV�
FRPSOHWHO\�REVROHWH��7KHVH�PD\�VWLOO�EH�LQVWUXPHQWDO�IRU�VSHFL¿F�SXUSRVH��EXW�KDV�
FHUWDLQO\� ORVW� LWV� H[FOXVLYH� YDOLGLW\�� VR� WKDW� DOWHUQDWLYH��PXWXDOO\� QRQ�H[FOXVLYH�
ZD\V�H[LVW�WR�FRQFHSWXDOLVH�DQG�V\VWHPDWLVH�OHJDO�SKHQRPHQD�DQG�WR�DGGUHVV�DQG�
GH¿QH�,QGLJHQRXV�FRQVWLWXWLRQDOLVP�

7KH�QH[W� VHFWLRQV� H[SOLFDWH� WKH� FRQFHSWV� RI�nomos, myths and law, conveying 
WKH�VHQVH�RI�KRZ�WKH\�FRXOG�EH�XVHG�DV�VSHFL¿F�HSLVWHPRORJLFDO�WRROV�WR�DQDO\VH�
$XVWUDOLDQ�,QGLJHQRXV�OHJDO�RUGHUV�

2.2 Nomos

7KH�FRQFHSW�RI�nomos — the normative universe — is central to understanding 
the genesis iuris, modus essendi et operandi RI� $XVWUDOLDQ� ,QGLJHQRXV� OHJDO�

���� /HJUDQG��µ7KH�,PSRVVLELOLW\�RI�³/HJDO�7UDQVSODQWV´¶��Q���������
���� 3LHUUH�/HJUDQG��µ(XURSHDQ�/HJDO�6\VWHPV�$UH�1RW�&RQYHUJLQJ¶��������������International and Comparative 

Law Quarterly �������
���� -HDQ�0LFKHO� %HUWKHORW�� L’Intelligence du Social �3UHVVHV� 8QLYHUVLWDLUHV� GH� )UDQFH�� ������ ��±�� >WU�0DULD�

6DOYDWULFH�5DQGD]]R@�
���� ,ELG����>WU�0DULD�6DOYDWULFH�5DQGD]]R@��6HH�DOVR�5DQGD]]R��Q��������
111� )ROH\��µ,QGLJHQRXV�(SLVWHPRORJ\�DQG�,QGLJHQRXV�6WDQGSRLQW�7KHRU\¶��Q�������:LWK�UHIHUHQFH�WR�D�GHHS�OHYHO�

model of analysis, as it can be applied in comparative legal researches on state constitutionalism, and also 
RQ�,QGLJHQRXV�FRQVWLWXWLRQDOLVP��VHH�*HRIIUH\�6DPXHO��µ(SLVWHPRORJ\�DQG�&RPSDUDWLYH�/DZ��&RQWULEXWLRQV�
IURP� WKH� 6FLHQFHV� DQG� 6RFLDO� 6FLHQFHV¶� LQ� 0DUN� 9DQ� +RHFNH� �HG��� Epistemology and Methodology of 
Comparative Law��+DUW�3XEOLVKLQJ��������������±��
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RUGHUV��7KHVH� OHJDO� RUGHUV�� DV�ZHOO� DV� WKH� QDWLRQ�VWDWH� OHJDO� V\VWHPV�� LQKDELW� D�
nomos, ZKLFK��DV�&RYHU�DVVHUWV�� LV� µD�ZRUOG�RI� ULJKW�DQG�ZURQJ��RI� ODZIXO�DQG�
XQODZIXO��RI�YDOLG�DQG�YRLG¶�112

/HJDO� VFKRODUV� PD\� FRPH� WR� LGHQWLI\� WKH� :HVWSKDOLDQ� QRUPDWLYH� ZRUOG� ZLWK�
the rules and principles of justice foundational to any legal system and the 
institutional elements through which the law is conceived and adopted, which 
DUH�� LQGHHG��FRQVWLWXWLYH�HOHPHQWV�WR�WKDW�ZRUOG��+RZHYHU��UXOHV��SULQFLSOHV�DQG�
legal institutions are a small part of the normative universe that ought to assert 
VFKRODUO\�VSHFXODWLRQ��$V�&RYHU�DVVHUWV��µ1R�>OHJDO�V\VWHPV�RU�OHJDO�RUGHUV��ZLWK�
WKHLU@�VHW�RI�OHJDO�LQVWLWXWLRQV�RU�SUHVFULSWLRQV�H[LV>W@�DSDUW�IURP�WKH�QDUUDWLYHV�WKDW�
ORFDWH�LW�DQG�JLYH�LW�PHDQLQJ��)RU�HYHU\�FRQVWLWXWLRQ>DO@�>RUGHU@�WKHUH�LV�DQ�HSLF��IRU�
HDFK�GHFDORJXH�D�VFULSWXUH¶�113 

)RU�$XVWUDOLDQ�)LUVW�1DWLRQV�OHJDO�RUGHUV�� WKH�µHSLF¶�RU�µVFULSWXUH¶�UHFRXQWV�RI�D�
time immemorial, originating from eternity within which is located the genesis 
RI�WKHLU�OHJDO�RUGHUV�ZLWK�WKHLU�$QFHVWUDO�/DZV��2QFH�XQGHUVWRRG�LQ�WKH�FRQWH[W�
of the narratives that give it meaning, any constitutional order, be it a centralised 
Westphalian legal system or a decentralised legal order, becomes not merely a 
system of rules to be observed, but a nomos� LQ�ZKLFK�WKH�FRPPXQLW\� OLYHV��,Q�
WKLV�QRUPDWLYH�ZRUOG��OHJDO�RUGHU��ODZ�DQG�QDUUDWLYH�DUH�LQWHUWZLQHG��µ(YHU\�>OHJDO�
RUGHU@�LV�LQVLVWHQW�LQ�LWV�GHPDQG�WR�EH�ORFDWHG�LQ�GLVFRXUVH�²�WR�EH�VXSSOLHG�ZLWK�
KLVWRU\� DQG� GHVWLQ\�� EHJLQQLQJ� DQG� HQG�� H[SODQDWLRQ� DQG� SXUSRVH�� $QG� HYHU\�
QDUUDWLYH�LV�LQVLVWHQW�LQ�LWV�GHPDQG�IRU�LWV�SUHVFULSWLYH�SRLQW��LWV�PRUDO¶�����7KXV��
any kind of constitutional order is positioned in a normative universe, while any 
SUHVFULSWLRQ��µHYHQ�ZKHQ�HPERGLHG�LQ�D�OHJDO�WH[W��>FDQQRW@�HVFDSH�LWV�RULJLQ�DQG�
LWV�HQG�LQ�H[SHULHQFH¶��ZKLFK��E\�WKH�SDVVDJH�RI�WKH�WLPH��EHFRPHV�WKH�IRXQGDWLRQDO�
iuris�QDUUDWLYH�RI�WKDW�OHJDO�RUGHU�115  

7KH�)LUVW�1DWLRQV� QRUPDWLYH� XQLYHUVHV� DUH� LQKDELWHG� E\� QRUPV� WKDW� XOWLPDWHO\�
GH¿QH� LQGLYLGXDOV¶� DFWLRQV�� µQRUPV� DUH� UXOHV� RI� EHKDYLRXU� RU� GH¿QLWH� SDWWHUQV�
of behaviour, departure from which renders the person liable to some kind 

112� 5REHUW�0�&RYHU��µ)RUHZRUG��Nomos�DQG�1DUUDWLYH¶��������������Harvard Law Review�������,W�LV�EH\RQG�WKH�
VFRSH�RI�WKLV�SDSHU�WR�FRQVLGHU�DQG�HQJDJH�WKH�GHEDWH�RQ�&RYHU¶V�SLHFH��7KH�HQJDJHPHQW�ZLWK�&RYHU¶V�DUWLFOH�
LV�EHLQJ�WDUJHWHG�WR�DSSO\�&RYHU¶V�LQVLJKW�RQ�nomos to the analysis on the modus essendi�RI�$XVWUDOLDQ�)LUVW�
1DWLRQV�FRQVWLWXWLRQDOLVP�

113� ,ELG�
���� ,ELG����FLWDWLRQV�RPLWWHG���6HH�DOVR�/RQ�/�)XOOHU��The Law in Quest of Itself��)RXQGDWLRQ�3UHVV, �����.
115� &RYHU��Q���������6HH�DOVR�+D\GHQ�:KLWH��µ7KH�9DOXH�RI�1DUUDWLYLW\�LQ�WKH�5HSUHVHQWDWLRQ�RI�5HDOLW\¶��������

7(1) Critical Inquiry� ��� &OLIIRUG� *HHUW]�� The Interpretation of Cultures: Selected Essays� �%DVLF� %RRNV��
�������&OLIIRUG�*HHUW]��Negara: The Theatre State in Nineteenth-Century Bali (Princeton University Press, 
�������2ZHQ�0�)LVV��µ2EMHFWLYLW\�DQG�,QWHUSUHWDWLRQ¶��������������Stanford Law Review������-RKQ�7�%DQQRQ��
µ3HUVRQV�DQG�0DVNV�RI�WKH�/DZ��%\�-RKQ�7�1RRQDQ��-�)DUUDU�6WUDXV�DQG�*LURX[������¶��������������American 
Journal of Jurisprudence ��������±�����%ODFN��µ0DWXULQJ�$XVWUDOLD¶��Q������
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RI� FHQVXUH¶����� 7KHUHE\�� QRUPV� DUH� DOVR� FRGHV� RI� FRPPXQLFDWLRQ� EHWZHHQ�
LQGLYLGXDOV�117 

7KH�FRGHV�QDUUDWLYHV�WKDW�LQKDELW�WKH�$XVWUDOLDQ�,QGLJHQRXV�QRUPDWLYH�V\VWHPV�
YDU\�LQ�JHQUHV��7KH�YDULRXV�JHQUHV�RI�QDUUDWLYHV�²�VDFUHG��VHFUHW�RU�SXEOLF�²�DUH�
LQÀXHQFHG�E\�D� µQRUPDWLYH�IRUFH�¿HOG¶��ZKLFK� LV� LQKDELWHG�E\� WKH�KHWHUDUFKLFDO�
QRUPDWLYH�GRPDLQV�RI�µLV¶��µRXJKW¶�DQG�µZKDW�PLJKW�EH¶�����7KRVH�GRPDLQV�FRH[LVW�
and relate in a dialogical and dialectic dynamic of knowledge and practice and are 
IRXQGDWLRQDO�WR�D�OHJDO�RUGHU��$V�&RYHU�REVHUYHV�

>7@KH�QDUUDWLYHV�WKDW�FUHDWH�DQG�UHYHDO�WKH�SDWWHUQV�RI�FRPPLWPHQW��UHVLVWDQFH��
and understanding — patterns that constitute the dynamic between precept 

DQG�PDWHULDO�XQLYHUVH�²�DUH�«�VXEMHFW�WR�QR�IRUPDO�KLHUDUFKLFDO�RUGHULQJ��QR�
FHQWUDOL]HG��DXWKRULWDWLYH�SURYHQDQFH��QR�QHFHVVDU\�SDWWHUQ�RI�DFTXLHVFHQFH��«�
7KH� QDUUDWLYHV� WKDW� DQ\� SDUWLFXODU� JURXS� DVVRFLDWHV�ZLWK� WKH� ODZ� EHVSHDN� WKH�
UDQJH�RI�WKH�JURXS¶V�FRPPLWPHQWV��7KRVH�QDUUDWLYHV�DOVR�SURYLGH�UHVRXUFHV�IRU�
MXVWL¿FDWLRQ��FRQGHPQDWLRQ��DQG�DUJXPHQW�E\�DFWRUV�ZLWKLQ�WKH�JURXS��ZKR�PXVW�
VWUXJJOH� WR� OLYH� WKHLU� ODZ��«�$Q\� SHUVRQ�ZKR� OLYHG� DQ� HQWLUHO\� LGLRV\QFUDWLF�
QRUPDWLYH�OLIH�ZRXOG�EH�TXLWH�PDG��7KH�SDUW�WKDW�\RX�RU�,�FKRRVH�WR�SOD\�PD\�EH�
singular, but the fact that we can locate it in a common ‘script’ renders it ‘sane’ 

²�D�ZDUUDQW�WKDW�ZH�VKDUH�D�QRPRV�119

7KH�$XVWUDOLDQ�)LUVW�1DWLRQV�nomoi live in a stateless dimension; indeed, this 
paper argues, that their genesis iuris takes place always through an ultimate 
µFXOWXUDO� PHGLXP¶�� DV� &RYHU� HORTXHQWO\� VWDWHV����� 7KH� QRUPDWLYH� GRPDLQV� WKDW�
DIIHFW� WKHVH� OHJDO� RUGHUV� DUH� WKH� SURGXFWV� RI� SRZHUIXO� IRUFHV�� µFXOWXUH�VSHFL¿F�
GHVLJQV�RI�SDUWLFXODULVW�PHDQLQJ¶�121�7KH�SRZHUIXO�IRUFHV�FDQ�EH�LGHQWL¿HG�LQ�WKH�
REVHUYDQFH�RI�$QFHVWUDO�/DZV��ZRUVKLS�WKURXJK�WKH�PHGLXP�RI�FHUHPRQLHV��DQG�
UHFLSURFLW\��7KHVH�IRUFHV�FUHDWH�WKH�QRUPDWLYH�ZRUOGV�LQ�ZKLFK�WKH�OHJDO�RUGHUV�
DUH� SUHSRQGHUDQWO\� GH¿QHG� DV� V\VWHPV� RI�PHDQLQJ� UDWKHU� WKDQ� UHJXODWRU\� DQG�
SUHVFULSWLYH�V\VWHPV�RI�QRUPV�DQG�UXOHV��

��� A Dictionary of Sociology (3rd�UHY�HG��������µQRUP¶��,Q�VRFLRORJ\��µD�QRUP�LV�D�VKDUHG�H[SHFWDWLRQ�RI�EHKDYLRXU�
WKDW�FRQQRWHV�ZKDW�LV�FRQVLGHUHG�FXOWXUDOO\�GHVLUDEOH�DQG�DSSURSULDWH¶��0RVW�GH¿QLWLRQV�RI�WKH�WHUP�LQGLFDWH�
the nature of the concept as a synonym for social rule, emphasising its application to social patterns of 
EHKDYLRXU� WKDW� DUH� H[SHFWHG�� RU�� µQRUPDO¶�� LQ� DQ\�JLYHQ� VRFLDO� DUHQD�� ,Q� WKLV� VHQVH�� WKH�SKUDVH�QRUPDWLYH�
UHODWLRQV��XVHG�KHUH�WR�GH¿QH�ERWK�VRFLHW\�DQG�FXOWXUH�LV�DGRSWHG�WR�GHVFULEH�WKH�ZKROH�V\VWHP�RI�VRFLDO�UXOHV�
RI�EHKDYLRXU��LH��RI�DOO�UHSHDWLQJ�SDWWHUQV��GHVFULSWLYH�DV�ZHOO�DV�SUHVFULSWLYH��WKDW�GH¿QH�DQ\�VSHFL¿F�VRFLHW\�
DQG�FXOWXUH��6HH�DOVR�The Oxford Dictionary of Philosophy (2nd�UHY�HG��������µQRUP¶�

117� /DZ¶V�H[SUHVVLYH�UDQJH�LV�SURIRXQG��VHH�0RVKH�*UHHQEHUJ��µ6RPH�3RVWXODWHV�RI�%LEOLFDO�&ULPLQDO�/DZ¶�LQ�
-XGDK�*ROGLQ��HG���The Jewish Expression��<DOH�8QLYHUVLW\�3UHVV���������������

���� &RYHU��Q���������
119� ,ELG���±���
���� ,ELG����
121� ,ELG����
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)ROORZLQJ�&RYHU��WKHVH�QRUPDWLYH�ZRUOGV�FRXOG�EH�FDOOHG�µSDLGHLF¶122 as they are 
GH¿QHG�E\�D�FRUSXV�commune of precepts and genesis iuris narratives, transmitted 
from one generation to another since time immemorial and thereby having 
EHFRPH�DQ�DXWKRULWDWLYH�ZD\�RI�OLYLQJ�LQ�WKH�ZRUOG��7KH�$XVWUDOLDQ�,QGLJHQRXV�
paideic legal orders originate in their respective ultimate sources of authority, 
UHIHUUHG� WR� LQ� DQWKURSRORJLFDO� VWXGLHV�� DV� WKH� µ'UHDPWLPH¶� RU� µ'UHDPLQJ¶��
'LIIHUHQW�PHDQLQJV�DQG�H[SUHVVLRQV�KDYH�EHHQ�DVVRFLDWHG�ZLWK�WKRVH�WZR�WHUPV��
6SHQFHU�DQG�*LOOHQ�RIIHUHG�WKH�H[SUHVVLRQ�µ'UHDPWLPH¶�WR�XQGHUOLQH�WKH�QRWLRQ�
RI� HWHUQLW\� WKDW� FRPHV� WR� D�:HVWHUQ� �DQG� -XGHR�&KULVWLDQ��PLQG�ZKHQHYHU� WKH�
,QGLJHQRXV� SHRSOH� WDON� DERXW� WKH� DQFHVWUDO� SDVW�123�+RZHYHU�� DV� WKH� H[SUHVVLRQ�
µ'UHDPWLPH¶�VHHPHG�WR�QHJOHFW�WKH�VSDWLDO�GLPHQVLRQ�RI�WKLV�XOWLPDWH�VRXUFH�RI�
DXWKRULW\��6WDQQHU�GHSOR\HG�DQG�SURPRWHG�µ7KH�'UHDPLQJ¶�H[SUHVVLRQ���� which 
today is the most used in ethnological social and legal writings and also in general 
XVDJH��7KLV�H[SUHVVLRQ�HYRNHV�DQ�DFWLRQ�DQG�LPSOLHV�WKH�G\QDPLF�DQG�LPPDQHQW�
FKDUDFWHU� RI� µ7KH�'UHDPLQJ¶� DV� HPEUDFLQJ� WKH� FUHDWLYH� SDVW� DQG� WKH� RUGHULQJ�
RI� WKH�ZRUOG� DQG� KDYLQJ� JUHDW� UHOHYDQFH� WR� WKH� SUHVHQW� DQG� IXWXUH� ,QGLJHQRXV�
H[LVWHQFH��)RU�)LUVW�1DWLRQV�3HRSOH�LQ�$XVWUDOLD��µ7KH�'UHDPLQJ¶�VWLOO�H[LVWV�DV�D�
OLYLQJ�UHDOLW\�WKDW�LV�DW�WKH�VDPH�WLPH�µRXW�WKHUH¶��WKH�¿UVW�FRQVWLWXHQW�SULQFLSOH�RI�
their normative and legal orders and an integral part of their legal culture and way 
RI�EHLQJ��LW�LV��DV�6WDQQHU�UHPDUNHG��WKH�µHYHU\ZKHQ¶�125 

7KHUHE\�� µ7KH� 'UHDPLQJ¶� WDNHV� WR� WKH� RULJLQDO� VRXUFH� RI� WKH� $XVWUDOLDQ�
)LUVW� 1DWLRQV� FRQVWLWXWLRQDO� RUGHUV�� WKH� ¿UVW� FDXVH� RI� DOO� WKDW� H[LVWV�� ,W� LV� WKH�
transcendental, ultimate, coherent, multidimensional source of origination 
DQG� OHJLWLPDF\� RI� $XVWUDOLDQ� ,QGLJHQRXV� OHJDO� RUGHUV�� ZKRVH� NQRZOHGJH� DQG�
understanding cannot be accessed apart from knowledge of their genesis iuris��
,Q�RWKHU�ZRUGV��LW�LV�QRW�SRVVLEOH�WR�VHSDUDWH�RU�XQGHUVWDQG�$XVWUDOLDQ�,QGLJHQRXV�
legal orders from the metaphysical background against which they are located, as 
µ7KH�'UHDPLQJ¶�SURYLGHV�WKH�WKHRUHWLFDO�DQG�HSLVWHPRORJLFDO�UHIHUHQW�WKDW�HPEHGV�
FRPSOH[� QHWZRUNV� RI� NQRZOHGJH� DQG� ULWXDO� ELQGLQJ� WRJHWKHU� DOO� DVSHFW� RI� OLIH��
from ordinary daily, religious, political and legal activity to philosophical and 
PHWDSK\VLFDO�VSHFXODWLRQV��$V�D�QRUPDWLYH�DQG�OHJDO�FRQFHSW��µ7KH�'UHDPLQJ¶�LV�
the nomos�ZKLFK�HQFDSVXODWHV�WKH�LQWHJUDWHG�QDWXUH�RI�WKH�$XVWUDOLDQ�,QGLJHQRXV�
legal ontologies that comprise human society, the plant and animal world, the 
SK\VLFDO�HQYLURQPHQW�DQG�WKH�VSLULWXDO�UHDOP��

122� ,ELG��Paideic is the adjectival form of ‘paideia¶��ZKLFK�PHDQV� µHGXFDWLRQ¶�RU� µOHDUQLQJ¶� LQ�DQFLHQW�*UHHN��
Paideia�ZDV�D�V\VWHP�RI�EURDG�HGXFDWLRQ�ZLWK�D�KROLVWLF�DSSURDFK�WR�OHDUQLQJ��7KH�WHUP�ZDV�FRPELQHG�ZLWK�
enkyklios (‘complete system’ or ‘circle’) to identify a large compendium of general education: see Werner 
-DHJHU��Paideia: The Ideals of Greek Culture��WU�*LOEHUW�+LJKHW��2[IRUG�8QLYHUVLW\�3UHVV� 2nd�HG��������

123� %DOGZLQ�6SHQFHU�DQG�)-�*LOOHQ��The Native Tribes of Central Australia��'RYHU�3XEOLFDWLRQV�������������6HH�
DOVR�7*+�6WUHKORZ��Aranda Traditions��0HOERXUQH�8QLYHUVLW\�3UHVV���������*p]D�5yKHLP��The Eternal Ones 
of the Dream: A Psychoanalytic Interpretation of Australian Myth and Ritual� �,QWHUQDWLRQDO�8QLYHUVLWLHV�
3UHVV���������:(+�6WDQQHU��On Aboriginal Religion��8QLYHUVLW\�RI�6\GQH\��������

���� :(+�6WDQQHU��The Dreaming & Other Essays��%ODFN���nd�HG�����������
125� ,ELG����
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Observed from this angle, nomos�LV�D�ÀH[LEOH��PDFUR�OHYHO�FRQFHSW�WKDW�HPEUDFHV�
socio-legal studies, history and anthropology,����DQG�ZKHQ�GHSOR\HG�LQ�WKH�FRQWH[W�
RI�LQTXLULHV�LQWR�$XVWUDOLDQ�,QGLJHQRXV�FRQVWLWXWLRQDOLVP��UHIHUV�WR�IRXQGDWLRQDO�
QRUPDWLYH�DQG� OHJDO�GLPHQVLRQV�RI� ,QGLJHQRXV� OHJDO�RUGHUV��ZKLFK�DUH�GLI¿FXOW�
WR� LQFRUSRUDWH� LQWR� WKH� WH[W�RULHQWHG� SUDFWLFH� RI� SRVLWLYLVW� ODZ� UHVHDUFK�127� 7KH�
understanding of nomos is broad and contains most of the components we need 
WR� HVFDSH� IURP�DQ� DSSURDFK� WKDW�ZRXOG� UDWKHU� FRQFHLYH�$XVWUDOLDQ� ,QGLJHQRXV�
legal orders and their law in isolation from other dimensions of life, such as the 
VSLULWXDO�DQG�SROLWLFDO�RQHV�����7KLV�LQFOXGHV�WKH�LQWHUFRQQHFWHGQHVV�RI�WKH�QDWXUDO��
spiritual and normative worlds, from which an ecocratic decentralised system of 
JRYHUQDQFH�GHULYHV��7KDW�LV��D�V\VWHP�RI�DXWKRULW\�DQG�JRYHUQDQFH�WKDW�UHFRJQLVHV�
the power of nature and of life itself, whose laws source to a time immemorial, 
grounded in the principle of reverence for the planet, and is thereby functional in 
FUHDWLQJ�DQG�PDLQWDLQLQJ�HFRORJLFDOO\�VXVWDLQDEOH�V\VWHPV�129

$V�VXFK��LW�LV�QR�VXUSULVH�WKDW�WKH�FRQFHSW�LWVHOI�ZLOO�EH�GLVSXWHG�����<HW��LW�DFWXDOO\�
VHHPV� WR� VHW� DQDO\VLV� RI� $XVWUDOLDQ� )LUVW� 1DWLRQV� FRQVWLWXWLRQDOLVP� IUHH� IURP�
the paradigmatic limitations of a ‘black-letter law’ approach, particularly in 
regard to studying systems of authority comparatively, as it becomes apparent 
WKDW� WKH� VFKRODUV� µFDQQRW� OLPLW� WKHPVHOYHV� WR� VLPSO\� FRPSDULQJ� UXOHV¶�131 )URP�
this perspective, the epistemic rationale of using such an open concept as nomos 
is that it seems to contain a certain methodological promise to bring into the 
spectrum of legal analysis ‘larger aspects of culture and social structure’, which 
ZRXOG�LQ�WXUQ�µUHYHDO�WKH�SODFH�RI�ODZ�LQ�VRFLHW\¶�132 

2.3 Myth

7KH�OHJDO�QDUUDWLYHV�WKDW�UHFRXQW�WKH�genesis iuris�RI�WKH�,QGLJHQRXV�OHJDO�RUGHUV�

���� 6HH�� HJ�� /DZUHQFH� 5RVHQ��The Anthropology of Justice: Law as Culture in Islamic Society� �&DPEULGJH�
8QLYHUVLW\�3UHVV��������

127� :KHQ�ZH�GHDO�ZLWK�FRQFHSWV�OLNH�µOHJDO�WUDGLWLRQ¶��ZH�DUH�GHDOLQJ�ZLWK�PDFUR�FRPSDUDWLYH�ODZ��,QVLGH�WKLV�
VXE�¿HOG� RI� FRPSDUDWLYH� ODZ�� µOHJDO� WUDGLWLRQ¶� LV� FRQVLGHUHG� D� QRYHO� LQVWUXPHQWDO� FRQFHSW�� VHH� HVSHFLDOO\�
-DOX]RW��Q��������

���� 2EYLRXVO\�� RQH� PLJKW� DUJXH� WKDW� WKLV� GH¿QLWLRQ� LV� DQDO\WLFDOO\� SRRU�� +RZHYHU�� LW� FDQ� EH� FRXQWHU�DUJXHG�
WKDW�WKH�GH¿QLWLRQ�LWVHOI�UHÀHFWV�WKH�SOXUDOLVWLF�QDWXUH�RI�ODZ��VHH�HVSHFLDOO\�)�5H\QWMHQV��µ1RWH�VXU�O¶8WLOLWp�
G¶,QWURGXLUH� XQ� 6\VWpPH� -XULGLTXH� ³3OXUDOLVWH´� DQV� OD�0DFUR�&RPSDUDLVRQ� GHV� 'URLWV¶� ������� ���Revue 
Internationale de Droit Comparé�������±��>WU�0DULD�6DOYDWULFH�5DQGD]]R@�

129� %ODFN��µ2Q�/LYHV�/LYHG�ZLWK�/DZ¶��Q������*UDKDP��Q������2Q�WKH�HFRORJLFDO�IXQFWLRQ�RI�ODZ��VHH�HVSHFLDOO\�
)ULWMRI� &DSUD� DQG� 8JR� 0DWWHL�� The Ecology of Law: Toward a Legal System in Tune with Nature and 
Community��%HUUHWW�.RHKOHU�3XEOLVKHUV���������

���� 6HH��HJ��(IVWDWKLRV�.�%DQDNDV��µ7KH�0HWKRG�RI�&RPSDUDWLYH�/DZ�DQG�WKH�4XHVWLRQ�RI�/HJDO�&XOWXUH�7RGD\¶�
������������Tilburg Foreign Law Review����������

131� 0DUN�9DQ�+RHFNH�DQG�0DUN�:DUULQJWRQ��µ/HJDO�&XOWXUHV��/HJDO�3DUDGLJPV�DQG�/HJDO�'RFWULQH��7RZDUGV�D�
1HZ�0RGHO�IRU�&RPSDUDWLYH�/DZ¶��������������International and Comparative Law Quarterly����������

132� 'DYLG�1HONHQ��µ/HJDO�&XOWXUH¶�LQ�-DQ�0�6PLWV��HG���Elgar Encyclopedia of Comparative Law (Edward Elgar, 
���������������
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DUH�NQRZQ�LQ�WKH�$XVWUDOLDQ�DQWKURSRORJLFDO�OLWHUDWXUH�DV�P\WKV�133�7KH�GH¿QLWLRQ�
of ‘myth’ adopted in this paper has been elaborated by drawing on some of 
6WUHKORZ¶V�LGHDV�FRQFHUQLQJ�WKH�FRQWHQW�RI�P\WK�����5RODQG�DQG�&DWKHULQH�%HUQGW¶V�
early conceptualisation of myth,135� DQG� 0DOLQRZVNL¶V� IXQFWLRQDO� DSSURDFK� WR�
P\WK����

6WUHKORZ�IUDPHG�WKH�FRQFHSWXDO�DQDO\VLV�RI�P\WK�ZLWKLQ�(XURFHQWULF�PRGHOV�RI�
IDLU\WDOH� LQYHVWLJDWLRQ�� ZKLFK� FRQÀLFW� ZLWK� OHJDO�DQWKURSRORJLFDO� SHUVSHFWLYHV�
VWDUWLQJ�WR�HPHUJH�LQ�WKH�VHFRQG�KDOI�RI�WKH���th�FHQWXU\��:LWK�WKLV�FDYHDW�LQ�PLQG��
.HQQ\�VWLOO�XQGHUOLQHV�WKH�LPSRUWDQFH�RI�6WUHKORZ¶V�DQDO\VLV�LQ�RUGHU�WR�FDSWXUH�
WKH�HVVHQFH�RI�$XVWUDOLDQ�)LUVW�1DWLRQV� OLIHZRUOGV�� ,Q�KHU�ZRUGV��KLV� VWXG\�KDV�
µUHDOLVHG�D�%RDVLDQ�LGHDO��WR�SXUVXH�WKH�Geist or logic of a people’s culture through 
DWWHQWLRQ�WR�WKHLU�P\WK¶�137 

6WUHKORZ¶V� WD[RQRP\� RI� �VDFUHG� DQG� VHFXODU��P\WKV� �Mythen), legends (Sagen) 
and fairytales (Märchen��ZDV� GUDZQ� XSRQ� WKH� FODVVL¿FDWLRQ� HODERUDWHG� E\� WKH�
*ULPP�EURWKHUV�����7KH\�GH¿QHG�P\WK�DV�D�Vui generis�H[SUHVVLRQ�RI�VWRU\WHOOLQJ��
a channel for transmission of knowledge in traditional societies and concerned 
ZLWK�PDWWHUV�RI�µFROOHFWLYH��XVXDOO\�VDFUHG��LPSRUWDQFH¶�139 Sagen�DUH�GH¿QHG�DV�
µD�JHQUH�RI� VWRULHV� WKDW�«�>GHULYH� IURP@� WUXH�HYHQWV�� W\SLFDOO\�XVHG� IRU�1RUGLF�
P\WKV¶���� Märchen�DUH�µQDUUDWLYHV�WKDW�DUH�QRW�ERXQG�WR�D�VSHFL¿F�ODQGVFDSH��SODFH�

133� $ODQ�5XPVH\��µ,QWURGXFWLRQ¶�LQ�$ODQ�5XPVH\�DQG�-DPHV�:HLQHU��HGV���Emplaced Myth: Space, Narrative, 
and Knowledge in Aboriginal Australia and Papua New Guinea� �8QLYHUVLW\� RI� +DZDL¶L� 3UHVV�� ������ �; 
6WDQQHU��The Dreaming & Other Essays��Q�������5RQDOG�0�%HUQGW�DQG�&DWKHULQH�+�%HUQGW� Man, Land & 
Myth in North Australia: The Gunwinggu People��8UH�6PLWK���������µMan, Land & Myth¶���$OHF�+�&KLVKROP�
(ed), The Australian Encyclopaedia: In Ten Volumes��0LFKLJDQ�6WDWH�8QLYHUVLW\�3UHVV��������YRO������±���
5RODQG�0�%HUQGW� DQG�&DWKHULQH�+�%HUQGW��The Speaking Land: Myth and Story in Aboriginal Australia 
�,QQHU�7UDGLWLRQV�,QWHUQDWLRQDO���������µThe Speaking Land¶���7*+�6WUHKORZ��µ*HRJUDSK\�DQG�WKH�7RWHPLF�
/DQGVFDSH� LQ� &HQWUDO� $XVWUDOLD�� $� )XQFWLRQDO� 6WXG\¶� LQ� 5RODQG� 0� %HUQGW� �HG��� Australian Aboriginal 
Anthropology: Modern Studies in the Social Anthropology of the Australian Aborigines (University of 
:HVWHUQ�$XVWUDOLD�3UHVV������������µ*HRJUDSK\�DQG�WKH�7RWHPLF�/DQGVFDSH¶��

���� 6WUHKORZ��µ*HRJUDSK\�DQG�WKH�7RWHPLF�/DQGVFDSH¶��Q����������7*+�6WUHKORZ��Songs of Central Australia 
�%RRN�6HUYLFH��������

135� %HUQGW�DQG�%HUQGW��µThe Speaking Land¶��Q������
���� %URQLVODZ�0DOLQRZVNL��The Ethnography of Malinowski: The Trobriand Islands 1915–18�� HG�0LFKDHO�:�

<RXQJ��5RXWOHGJH�	�.HJDQ�3DXO���������µThe Ethnography of Malinowski¶��
137 Anna Kenny, The Aranda’s Pepa: An Introduction to Carl Strehlow’s Masterpiece��$XVWUDOLDQ�1DWLRQDO�

8QLYHUVLW\�3UHVV������������
���� µ7KH�*ULPP�EURWKHUV�GHYHORSHG�WKHLU�WULSOH�GLVWLQFWLRQ�RYHU�D�JHQHUDWLRQ��$�EULHI�VNHWFK�RI�LWV�JHQHULF�FULWHULD�

DSSHDUV�LQ�-DFRE�*ULPP¶V�SUHIDFH�WR�WKH������HGLWLRQ�RI�Deutsche Mythologie >�*HVDPPHOW�DXI�GHP�2EHU��
������ [YL@�� ³/RRVHU�� OHVV� IHWWHUHG� WKDQ� OHJHQG�� WKH� )DLU\�WDOH� ODFNV� WKDW� ORFDO� KDELWDWLRQ�� ZKLFK� KDPSHUV�
OHJHQG��EXW�PDNHV�LW�PRUH�KRPH�OLNH��7KH�)DLU\�WDOH�ÀLHV��WKH�OHJHQG�ZDONV��WKH�RQH�FDQ�GUDZ�IUHHO\�RXW�RI�WKH�
IXOOQHVV�RI�SRHWU\��WKH�RWKHU�KDV�DOPRVW�WKH�DXWKRULW\�RI�KLVWRU\��«�7KH�DQFLHQW�P\WKXV��KRZHYHU��FRPELQHV�
WR�VRPH�H[WHQW�WKH�TXDOLWLHV�RI�IDLU\�WDOH�DQG�OHJHQG��XQWUDPPHOOHG�LQ�LWV�ÀLJKW��LW�FDQ�\HW�VHWWOH�GRZQ�WR�D�
ORFDO�KRPH´¶��,ELG������TXRWLQJ�-DFRE�*ULPP��Teutonic Mythology��WU�-DPHV�6WHYHQ�6WDOO\EUDVV��*HRUJH�%HOO�
	�6RQV��������YRO����[Y��6HH�(OL]DEHWK�:DQQLQJ�+DUULHV��µ/LWHUDU\�)DLU\�7DOH¶�LQ�'RQDOG�+DDVH��HG���The 
Greenwood Encyclopedia of Folktales and Fairy Tales �*UHHQZRRG�3UHVV��������YRO�������� 0DULD�7DWDU, The 
Hard Facts of the Grimms’ Fairy Tales �3ULQFHWRQ�8QLYHUVLW\�3UHVV�������� 0DULD�7DWDU��µ:K\�)DLU\�7DOHV�
0DWWHU��7KH�3HUIRUPDWLYH�DQG�WKH�7UDQVIRUPDWLYH¶��������������Western Folklore ���

139� $QGUHZ�9RQ�+HQG\��The Modern Construction of Myth��,QGLDQD�8QLYHUVLW\�3UHVV��������[LLL�
���� .HQQ\��Q�����������
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RU�WUXH�HYHQWV��7KHLU�FRQWHQW�FDQ�GUDZ�IURP�¿FWLRQ�DQG�LPDJLQDWLRQ¶���� Grimms 
considered Mythen as sacred narratives that may include ‘features of both Sagen 
and Märchen¶���� As stated by Kenny, these corpora of sacred narratives ‘unfold 
LQ�D�ZHOO�GH¿QHG�UHDOP�LQ�ZKLFK�WKH�SURWDJRQLVWV�LQWHUDFW�DQG�HYHQWV�LQWHUWZLQH��
7KHVH�P\WK�FROOHFWLRQV�VWDUW�XVXDOO\�ZLWK�VHWWLQJ�WKH�JHQHUDO�VFHQH�DQG�GHVFULELQJ�
ZKDW�ZDV�DW�WKH�EHJLQQLQJ�RI�WLPH�DQG�ZKHUH�WKH�SURWDJRQLVWV�GZHOW¶���� 

6WUHKORZ�XQL¿HG�WKH�*ULPPV¶�WKUHHIROG�FODVVL¿FDWLRQ�XQGHU�WKH�WHUP�µWUDGLWLRQV¶�
WR�GHVFULEH�WKH�GLIIHUHQW�W\SHV�RI�VWRULHV�KH�FROOHFWHG�����7KH�P\WKLFDO�QDUUDWLYHV�
UHFRXQW�RI�WKH�FUHDWLRQ�RI�WKH�ZRUOG��RI�$QFHVWUDO�%HLQJV��WKHLU�modus vivendi and 
KRZ� WKH\�PRXOGHG� WKH� IRUPOHVV�ZRUOG��6WUHKORZ�SURSRXQGHG� WKDW� WKRVH�P\WKV�
UHSUHVHQWHG�WKH�,QGLJHQRXV�XQGHUVWDQGLQJ�RI�WKH�ZRUOG��LQ�D�ZRUG��WKHLU�ZRUOGYLHZ��
/LNHZLVH��LQ�WKH�¿UVW�VHFWLRQV�RI�KLV�P\WK�FROOHFWLRQV�KH�UHIHUUHG�WR�VRPH�RI�WKH�
$QFHVWUDO�%HLQJV�DV�ODZJLYHUV�DQG�µ³WHDFKHUV´��³Lehrer”) who establish and pass 
on “laws” (“Gesetze” �¶����

6LPLODUO\�� 5RQDOG� DQG� &DWKHULQH� %HUQGW� DVVHUWHG� WKH� QRUPDWLYH� QDWXUH� RI�
,QGLJHQRXV� $XVWUDOLDQ� P\WK�� ZKLFK� WKH\� FRQFHSWXDOLVHG� DV� D� QRUPDWLYH� DQG�
SUHVFULSWLYH�FRGH�IRU�OLYLQJ�����7KURXJK�D�FRQWH[WXDO�DQDO\VLV��WKH\�FRXOG�REVHUYH�
that in the myth, narrative behaviour transgressing ancestral law is penalised by 
DQ�DXGLHQFH�LQ�WKH�SURFHVV�RI�SHUIRUPDQFH�����7KH�ODWHU�IXQFWLRQDOLVW�SHUVSHFWLYH�
asserting that the narratives constitute a conservative, socialising force and a 
corpora of normative prescriptions for the community, can be sourced to the 

���� ,ELG�
���� ,ELG������6HH�DOVR�7DWDU� The Hard Facts of the Grimms’ Fairy Tales �Q�����.
���� .HQQ\��Q�����������)RU�WKH�*UHHN�DQG�5RPDQ�P\WKV��VRPH�RI�WKH�GZHOOLQJ�SODFHV�DUH�µ2O\PSLD�DQG�+DGHV��

$VJDUG��0LGJDUW�DQG�-|WHQKHLP��RU�+HDYHQ�DQG�(DUWK¶��DW����±��
���� ,ELG������.HQQ\�IXUWKHU�VSHFL¿HV�WKDW

>W@KH�WZR�PDLQ�FDWHJRULHV�RI�$UDQGD�P\WKV�ZHUH�µ7KH�ROGHVW�WUDGLWLRQV�RI�WKH�$UDQGD¶�DQG�µ7KH�VSHFL¿F�
WUDGLWLRQV� RI� WKH�$UDQGD¶�� 7KH� VHFRQG� FDWHJRU\�ZDV� VSOLW� LQWR� IRXU� VXE�FDWHJRULHV�� µ7UDGLWLRQV� DERXW�
FHOHVWLDO� ERGLHV� DQG�QDWXUDO� SKHQRPHQD¶�� µ7UDGLWLRQV� DERXW� WKH�PRVW� DQFLHQW� WLPH¶�� µ7UDGLWLRQV� DERXW�
WRWHP�JRGV��ZKR� WUDYHOOHG� LQ� DQLPDO� VKDSH¶� DQG� µ7UDGLWLRQV� DERXW� WRWHP�JRGV�ZKR� WUDYHOOHG�XVXDOO\�
LQ� KXPDQ� VKDSH¶�� >6WUHKORZ@� DOVR� XVHG� WKH� ZRUG� µWUDGLWLRQV¶� WR� GHVFULEH� /RULWMD� P\WKV�� WU\LQJ� QHZ�
FDWHJRULHV�DQG�KHDGLQJV�OLNH�µ7KH�KLJKHVW�EHLQJ��7XNXUD�¶��µ7KH�7XNXWLWD��WKH�¿UVW�SHRSOH¶�DQG�VR�IRUWK�

6HH� DOVR� &DUO� 6WUHKORZ�� The Aranda and Loritja Tribes in Central Australia�� WU� &KDUOHV� &KHZLQJV�
�XQSXEOLVKHG����±���

���� .HQQ\�����������
���� %HUQGW�DQG�%HUQGW��The Speaking Land� �Q�������±����%HUQGW�DQG�%HUQGW��Man, Land & Myth� �Q�����������

6HH�DOVR�&DWKHULQH�+�%HUQGW��µ6LFNQHVV�DQG�+HDOWK�LQ�:HVWHUQ�$UQKHP�/DQG��$�7UDGLWLRQDO�3HUVSHFWLYH¶�LQ�
-DQLFH�5HLG��HG���Body, Land and Spirit: Health and Healing in Aboriginal Society �8QLYHUVLW\�RI�4XHHQVODQG�
3UHVV�����������±��

���� %HUQGW�DQG�%HUQGW��The Speaking Land��Q��������
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%HUQGWV¶� FRQFHSWXDOLVDWLRQ� RI� P\WK� DV� D� FRGH� IRU� OLYLQJ���� Accordingly, the 
modus vivendi�RI�WKH�$QFHVWRU�%HLQJV�PD\�EH�VHHQ�DV�QRUPDWLYH�DQG�SHGDJRJLFDO�
in essence, as ‘they contain “ought” statements that can be singled out as guide-
OLQHV�IRU�EHKDYLRXU¶���� 

0DOLQRZVNL� FRQVROLGDWHG� D� IXQFWLRQDO� DSSURDFK� WR� DQDO\VLQJ�P\WKV� FRQFHLYHG�
D�QRUPDWLYH�DQG�SUHVFULSWLYH�FRGH�IRU�OLYLQJ��UHJXODWLQJ�ULWXDO�DQG�VRFLDO�OLIH���� 
With reference to the rituals and myths of the Kula,151 he propounds that ‘myth 
SRVVHVVHV� WKH�QRUPDWLYH�SRZHU¶� WR�¿[�FXVWRP�� WR�VDQFWLRQ�PRGHV�RI�EHKDYLRXU�
DQG�WR�JLYH�µGLJQLW\�DQG�LPSRUWDQFH�WR�DQ�LQVWLWXWLRQ¶�152�+H�QRWHV�IXUWKHU�

7KH�.XOD�UHFHLYHV�IURP�WKHVH�DQFLHQW�VWRULHV�LWV�VWDPS�RI�H[WUHPH�LPSRUWDQFH�
DQG�YDOXH��7KH�UXOHV�RI�FRPPHUFLDO�KRQRXU��RI�JHQHURVLW\�DQG�SXQFWLOLRXVQHVV�LQ�
DOO�LWV�RSHUDWLRQV��DFTXLUH�WKURXJK�WKLV�WKHLU�ELQGLQJ�IRUFH��7KLV�LV�ZKDW�ZH�FRXOG�
FDOO�WKH�QRUPDWLYH�LQÀXHQFH�RI�P\WK�RQ�FXVWRP�153 

7KXV�� DFFRUGLQJ� WR�0DOLQRZVNL��P\WK� LV� IRXQGDWLRQDO� WR� WKH� SUHVHUYDWLRQ� DQG�
maintenance of societal order, as it includes, often in idealised or metaphorical 
form, a normative structure developed by distinct traditional societies to regulate 
UHODWLRQV�DPRQJ�WKHPVHOYHV�DQG�ZLWK�WKH�VXUURXQGLQJ�HQYLURQPHQWV��

'UDZLQJ� RQ� WKH� DERYH� DQDO\VLV�� HODERUDWLRQ� DQG� FRQFHSWXDOLVDWLRQ�� P\WK�
LV� FRQVLGHUHG� DV� KDYLQJ� D� OHJDO�PHDQLQJ� LQ� WKLV� SDSHU�� DV� EHLQJ� D� QRQ�WH[WXDO�
SULPDU\� DQG� H[SOLFLW� VRXUFH� RI� ODZ� RI� WKH�$XVWUDOLDQ� ,QGLJHQRXV� OHJDO� RUGHUV��
Accordingly, myths include the Ancestral Corpora Iura�IRU�OLYLQJ��&RQFHSWXDOO\��
the Corpora Iura can be conceived as the moral, political and legal norms through 
ZKLFK�$XVWUDOLDQ�)LUVW�1DWLRQV�SHRSOH�JRYHUQ�WKHPVHOYHV��GH¿QH�WKHLU�SRVLWLRQ�LQ�
VRFLHW\��PDLQWDLQ�RUGHU�LQ�VRFLHW\��DQG�DUH�JXLGHG�WKURXJK�OLIH��6HSDUDWH�:HVWHUQ�
formal constructs, such as social, cosmological, religious, moral, political and 

���� 6HH�/5�+LDWW��HG���Australian Aboriginal Mythology: Essays in Honour of WEH Stanner��$XVWUDOLDQ�,QVWLWXWH�
RI� $ERULJLQDO� 6WXGLHV�� �������0DOLQRZVNL�� The Ethnography of Malinowski� �Q� ����� ����� $5� 5DGFOLIIH�
%URZQ, The Social Organization of Australian Tribes��)UDQNOLQ�&ODVVLFV�7UDGH�3UHVV���������$5�5DGFOLIIH�
%URZQ��Structure and Function in Primitive Society: Essays and Addresses��)UDQNOLQ�&ODVVLFV�7UDGH�3UHVV��
�������((�(YDQV�3ULWFKDUG, The Nuer: A Description of the Modes of Livelihood and Political Institutions 
of a Nilotic People� �2[IRUG�8QLYHUVLW\�3UHVV���������((�(YDQV�3ULWFKDUG��Social Anthropology and Other 
Essays: An Investigation of the Aims and Methods of Modern Anthropology by One of Its Major Figures �)UHH�
3UHVV���������

���� %HUQGW�DQG�%HUQGW��Man, Land & Myth��Q����������
���� 0DOLQRZVNL��The Ethnography of Malinowski �Q����������
151� .XOD��DOVR�NQRZQ�DV� WKH�.XOD�H[FKDQJH�RU�.XOD�ULQJ�� LV�D�ULWXDO�SUDFWLVHG�E\�WKH�SHRSOH�RI� WKH�7UREULDQG�

,VODQGV� RI� VRXWKHDVW� 0HODQHVLD�� LQ� WKH� FRXUVH� RI� ZKLFK� FRQWUDFWXDO� SDUWQHUV� PHUFKDQGLVH� WUDGLWLRQDO�
FRPPRGLWLHV� IROORZLQJ�D�ZHOO�HVWDEOLVKHG�FHUHPRQLDO�SHUIRUPDQFH��)URP�WKH�SDUWQHUVKLS�ÀRZ�UHFLSURFDO�
ULJKWV�� GXWLHV� DQG� REOLJDWLRQV�ZKLFK� SDVV� RQ� IURP� JHQHUDWLRQ� WR� JHQHUDWLRQ�� 7KH�.XOD� H[FKDQJH� V\VWHP�
LV�H[SRXQGHG�E\� WKH�DQWKURSRORJLVW�%URQLVODZ�0DOLQRZVNL�� VHH�%URQLVODZ�0DOLQRZVNL��Argonauts of the 
:HVWHUQ�3DFL¿F��$Q�$FFRXQW�RI�1DWLYH�(QWHUSULVH�DQG�$GYHQWXUH�LQ�WKH�$UFKLSHODJRHV�RI�0HODQHVLDQ�1HZ�
Guinea��*HRUJH�5RXWOHGJH�	�6RQV���������6HH�DOVR�WKH�VHPLQDO�ZRUN�RI�0DUFHO�0DXVV��The Gift: The Form 
and Reason for Exchange in Archaic Societies,�WU�:'�+DOOV �5RXWOHGJH��������

152� 0DOLQRZVNL��The Ethnography of Malinowski��Q����������
153� ,ELG�
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legal codes (which are largely based on the general acceptance of dichotomies 
between natural and cultural, material and spiritual, past and present, secular and 
VDFUHG��VXEMHFW�DQG�REMHFWV��DUH��LQ�$XVWUDOLDQ�)LUVW�1DWLRQV�ZRUOGV��LQWHUZRYHQ�
into a coherent whole, where there are no ontological dichotomies between 
GLPHQVLRQV��,Q�RWKHU�ZRUGV��WKH�:HVWHUQ�WULFKRWRP\�EHWZHHQ�PRUDO��QRUPDWLYH�
DQG�OHJDO�GRHV�QRW�H[LVW�LQ�$XVWUDOLDQ�)LUVW�1DWLRQV�FRQVWLWXWLRQDO�RUGHUV�

7KLV�HODERUDWLRQ�DQG�FRQFHSWXDOLVDWLRQ�RI�P\WK�GRHV�QRW�¿W�ZHOO�ZLWK�D�SXUHO\�
SRVLWLYLVW�FRQFHSWLRQ�RI�OHJDOLW\��KRZHYHU��LW�¿WV�ZLWK�SOXUDOLVW�FRQFHSWV�RI�OHJDOLW\��
DV�RUDOO\�H[SUHVVHG�LQ�)LUVW�1DWLRQV�VRFLHWLHV��5RXODQG�DQDO\VHV�WKH�SUH�HPLQHQFH�
RI�WKH�VSRNHQ�ZRUG�LQ�RUDO�FXOWXUHV��QRWLQJ�WKDW�µ>R@XU�RZQ�OHJDO�FXOWXUH�KDV�DVVXPHG�
D� SUHGRPLQDQWO\� ZULWWHQ� IRUP� IRU� VHYHUDO� FHQWXULHV¶����� <HW�� PRVW� ,QGLJHQRXV�
VRFLHWLHV�FRPPXQLFDWH�WKURXJK�WKH�µVSRNHQ�ZRUG¶�155�7KH�µVSRNHQ�ZRUG¶�FRQYH\V�D�
PXOWLSOLFLW\�RI�FRQWH[WXDO�DQG�HPRWLRQDO�PHDQLQJV�WKDW�RIWHQ�FDQQRW�EH�H[SUHVVHG�
LQ�ZULWWHQ�IRUP��5HIHUHQFH�WR�WKH�RUDO�ZRUG�LQFOXGHV�DOO�PRGHV�RI�FRPPXQLFDWLRQV�
WKDW�DUH�QRW�ZULWWHQ�����,Q�WKH�FDVH�RI�WKH�$XVWUDOLDQ�,QGLJHQRXV�OHJDO�RUGHUV��WKH�
myth, in its legal meaning, encodes the rights, duties and reciprocal obligations 
XVXDOO\�DUWLFXODWHG�WKURXJK�NQRZOHGJH�RI�SDUWLFXODU�'UHDPLQJ�VWRULHV��VHJPHQWV�
RI� 'UHDPLQJ� WUDFNV�� VRQJV�� FHUHPRQLHV� DQG� VDFUHG� GHVLJQV� WKDW� GHVFULEH� WKH�
FRXQWU\� DQG� SODFHV� FUHDWHG� E\� WKH� DQFHVWRUV� RI� D� ODQGKROGLQJ� JURXS�157� 7KH�
transmission of (legal) knowledge through myths is generally progressive, as the 
entire corpus of information about a particular site or story is passed on through 
WLPH��$QFHVWUDO�ODZ�P\WKRORJLFDO�QDUUDWLYHV�DUH�VWUXFWXUHG�LQ�OD\HUV�RI�NQRZOHGJH�
WKDW�PD\�EH�WUDQVPLWWHG�RYHU�VHYHUDO�GHFDGHV��$V�0RUWRQ�SRVLWV�ZLWK�UHIHUHQFH�
WR�PDOH�LQLWLDWLRQ��ZKLFK�JHQHUDOO\�WDNHV�SODFH�EHWZHHQ����DQG����\HDUV�RI�DJH�� 
µ>W@KURXJKRXW� WKH�F\FOH�RI� LQLWLDWLRQ��SHUKDSV� ODVWLQJ�DV� ORQJ�DV� WZHQW\�\HDUV��D�
\RXWK�FRQVWDQWO\�DEVRUEV�NQRZOHGJH�DQG�DQFHVWUDO�SRZHUV�LQWR�KLV�ERG\¶����

+HQFH��WKH�P\WKV�DUH�SDUW�RI�D�FRPSOH[�QRUPDWLYH�OHJDO�XQLYHUVH��7KH\�DPRXQW�
to Corpora Iura in the language of narratives, which is to be ultimately sourced 
in time immemorial, and is foundational in ordering the dialectical relations 

���� 1RUEHUW�5RXODQG��Legal Anthropology��WU�3KLOLSSH�*�3ODQHO��$WKORQH�3UHVV������������>WUDQV�RI��Anthropologie 
Juridique�������@�

155� ,ELG�
���� ,ELG� ����� ����� -RKQ� %RUURZV�� IRU� H[DPSOH�� KDV� EHJXQ� D� OHFWXUH� E\� KROGLQJ� D� URFN� IURP� QHDU� KLV� KRPH�

FRPPXQLW\�RI�1H\DDVKLLQLJPLQJ��GHVFULELQJ�KRZ� WKH� ODZ� LV� LQVFULEHG� LQ� WKDW� URFN��%RUURZV��Recovering 
Canada: The Resurgence of Indigenous Law �Q��������±����6HH�DOVR�-RKQ�%RUURZV��µ/LYLQJ�/DZ�RQ�D�/LYLQJ�
(DUWK��$ERULJLQDO�5HOLJLRQ��/DZ��DQG�WKH�&RQVWLWXWLRQ¶�LQ�5LFKDUG�0RRQ��HG���Law and Religious Pluralism 
in Canada��8%&�3UHVV������������

157� 6HH�+RZDUG�0RUSK\��µ'HDWK��([FKDQJH�DQG�WKH�5HSURGXFWLRQ�RI�<ROQJX�6RFLHW\¶�LQ�)UDQFHVFD�0HUODQ��-RKQ�
0RUWRQ�DQG�$ODQ�5XPVH\��HGV���Scholar and Sceptic: Australian Aboriginal Studies in Honour of LR Hiatt 
�$ERULJLQDO�6WXGLHV�3UHVV�������������$QWKRQ\�5HGPRQG��µ3ODFHV� WKDW�0RYH¶� LQ�$ODQ�5XPVH\�DQG�-DPHV�
Weiner (eds), Emplaced Myth: Space, Narrative, and Knowledge in Aboriginal Australia and Papua New 
Guinea� �8QLYHUVLW\� RI�+DZDL¶L� 3UHVV�� ������ �����0-�0HJJLWW��Gadjari Among the Walbiri Aborigines of 
Central Australia��8QLYHUVLW\�RI�6\GQH\��������

���� -RKQ�0RUWRQ�� µ6LQJLQJ� 6XEMHFWV� DQG� 6DFUHG�2EMHFWV��0RUH� RQ�0XQQ¶V� ³7UDQVIRUPDWLRQ� RI� 6XEMHFWV� LQWR�
2EMHFWV´�LQ�&HQWUDO�$XVWUDOLDQ�0\WK¶��������������Oceania ����������FLWDWLRQV�RPLWWHG��
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EHWZHHQ�WKH�QRUPDWLYH�OHJDO�GLPHQVLRQV�RI�WKH�ODZ�as it ought to be and the law 
as it is�

2.4 From Law to ‘Legal Tradition’

7KH�FRQFHSW�RI�ODZ�LV�IRXQGDWLRQDO�IRU�DQ�LQYHVWLJDWLRQ�RI�$XVWUDOLDQ�)LUVW�1DWLRQV�
OHJDO�RUGHUV�� DV� LW� LV� WR� LQYHVWLJDWLRQV� LQWR�:HVWSKDOLDQ� OHJDO� V\VWHPV��%HFDXVH�
,QGLJHQRXV� OHJDO�RUGHUV� LQKDELW�D�nomos whose legal knowledge is transmitted 
through myths via the spoken word, it is necessary to think about law in a 
theoretical framework or mental scaffolding that can be inclusive of stateless 
IRUPV� RI� ODZ� JRYHUQLQJ� GHFHQWUDOLVHG�� ,QGLJHQRXV� VRFLHWLHV� LQ� LWV� FRQFHSWXDO�
SXUYLHZ�159�,Q�RWKHU�ZRUGV��D�PRUH�LQFOXVLYH�FRQFHSW�RI�ODZ�QHHGV�WR�EH�HODERUDWHG�
EH\RQG�WKH�RUWKRGR[�OHJDO�SRVLWLYLVWLF�SDUDGLJP�WKDW�DVVHUWV�RQO\�SRVLWLYH� ODZV�
H[LVW� DQG� WKDW� WKHVH� ODZV� DUH� PDGH�� RU� FKRVHQ�� E\� OHJLVODWRUV� DQG� ODZPDNHUV�
�LQFOXGLQJ�MXGJHV�LQ�WKH�FRPPRQ�ODZ�WUDGLWLRQ����� 

,Q�-RKQ�$XVWLQ¶V�YHUVLRQ�RI� OHJDO�SRVLWLYLVP�� ODZV�DUH�VLPSO\�WKH�FRPPDQGV�RI�
a sovereign, which ‘are established by political superiors’ and ‘oblige generally 
WKH�PHPEHUV�RI�WKH�SROLWLFDO�FRPPXQLW\��RU�REOLJH�JHQHUDOO\�SHUVRQV�RI�D�FODVV¶���� 
$�PRUH�FRPSOH[�YHUVLRQ�RI�OHJDO�SRVLWLYLVP�LV�RIIHUHG�E\�+DUW�LQ�The Concept 
of Law.� +DUW� FKDUDFWHULVHV� ODZ� DV� D� system of rules, ‘where a secondary rule 
RI� UHFRJQLWLRQ� LV� DFFHSWHG� DQG� XVHG� IRU� WKH� LGHQWL¿FDWLRQ� RI� SULPDU\� UXOHV� RI�
REOLJDWLRQ¶�����7KH�PRVW�EDVLF�W\SHV�RI�UXOHV�DUH�SULPDU\�UXOHV�ZKLFK�LPSRVH�ULJKWV�
DQG�REOLJDWLRQV�DQG�ZKLFK�LQFOXGH�WKH�FULPLQDO�ODZ��6HFRQGDU\�UXOHV�GH¿QH�WKH�
IRUPDWLRQ��UHFRJQLWLRQ��PRGL¿FDWLRQ�DQG�H[WLQJXLVKPHQW�RI�SULPDU\�UXOHV����

$�UXOH�RI�UHFRJQLWLRQ�LV��LQ�HIIHFW��D�GH¿QLWLRQ�RI�ZKDW�$XVWLQ�FDOOHG�D�µVRYHUHLJQ�
FRPPDQG¶�����/HJDO�SRVLWLYLVP�DQG� OHJDO�FHQWUDOLVP�SRVLW� WKDW�RQO\� WKH�SRVLWLYH�
ODZ�RI�WKH�VWDWH�OHJLWLPDWHO\�H[LVWV��,PSRVLQJ�WKH�PRGHUQ�:HVWHUQ�VWDWH�FHQWULF�
FRQFHSW�RI�ODZ�RQ�VWDWHOHVV�VRFLHWLHV�ZLWKRXW�FRQVLGHULQJ�RWKHU�H[LVWLQJ��DOWHUQDWLYH�
QRUPDWLYH� VWUXFWXUHV� WKDW� IXO¿O�� WR� D� GHJUHH�� WKH� UROH� RI� VWDWH� ODZ� LQ�:HVWHUQ�
VRFLHWLHV�OHDYHV�MXULVWV�ZLWK�D�OLPLWHG�PRGHO�RI�DQDO\VLV��7KH�UHVXOWV�DUH�OLNHO\�WR�
IXQGDPHQWDOO\�PLVUHSUHVHQW�WKH�FRPSOH[�QRUPDWLYH�modus essendi et operandi 
RI� VWDWHOHVV� VRFLHWLHV�� 7KH� ODFN� RI� VWDWH� ODZ�PLJKW� DSSHDU� WR� EH� DQ� DEVHQFH� RI�
PHDQLQJIXO��HIIHFWLYH�QRUPDWLYLW\��<HW��DQ�,QGLJHQRXV�FRQVWLWXWLRQDO�SHUVSHFWLYH�
UHTXLUHV� DQRWKHU� FRQFHSWXDO� IUDPHZRUN� RSHQ� WR� WKH� FRQWH[W�VSHFL¿FLW\� RI� WKH�

159� 6WHSKHQ� /DXUHQFH� DQG� (ULF� 0DUJROLV�� µ&RQFHSWV� DQG� &RJQLWLYH� 6FLHQFH¶� LQ� (ULF� 0DUJROLV� DQG� 6WHSKHQ�
/DXUHQFH��HGV���Concepts: Core Readings��0,7�3UHVV����������

���� 6HH�JHQHUDOO\�-0�.HOO\��A Short History of Western Legal Theory �&ODUHQGRQ�3UHVV��������
���� -RKQ� $XVWLQ�� The Province of Jurisprudence Determined�� HG�:LOIUHG� (� 5XPEOH� �&DPEULGJH� 8QLYHUVLW\�

3UHVV������������6HH�DOVR�$XVWLQ¶V�FDWHJRULVDWLRQ�RI�µFRPPDQGV¶��DW���±���
���� +/$�+DUW��The Concept of Law��2[IRUG�8QLYHUVLW\�3UHVV������������
���� 2Q�WKH�YDULHW\�RI�µSULPDU\�UXOH¶�VHH�LELG���±����RQ�WKH�UXOH�RI�UHFRJQLWLRQ�VHH�LELG����±��
���� $XVWLQ��Q�����������6HH�DOVR�The Concise Oxford Dictionary of Politics (3rd�HG��������µODZ¶�
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FRQFHSW�RI�ODZ�

'LVVDWLVIDFWLRQ�ZLWK� SRVLWLYLVWLF� FRQFHSWLRQ� RI� ODZ� FDQ� EH� WUDFHG� WR� HDUO\� ��th 
FHQWXU\�OHJDO�VFKRODUVKLS��(KUOLFK�ODPHQWV�µWKH�WUDJLF�IDWH�RI�MXULVWLF�VFLHQFH¶�EHLQJ�
GHYRWHG�H[FOXVLYHO\�WR�µVWDWH�ODZ¶��DQG�JRHV�RQ�WR�LGHQWLI\�ODZ�ZLWK�DVVRFLDWLRQV�LQ�
WKH�VRFLDO�ZRUOG�DW�DOO�OHYHOV��LQFOXGLQJ�WKH�IDFWRU\�DQG�WKH�IDPLO\���� 

,Q�WKH�TXHVW�IRU�XQLYHUVDO�FRQFHSWV�RI� ODZ��OHJDO�SKLORVRSKHUV�KDYH�DSSHDUHG�WR�
overlook legal universes parallel to their own in time and space, especially those 
where the modus essendi et perandi of law would hinder pursuing the objective of 
total coherence of normative information — an essentially chimerical objective, 
DV� WRWDO� FRKHUHQFH� SUHVXSSRVHV� D� FRQWLQXRXVO\� VWDWLF� FRQFHSWXDO� WD[RQRP\�
RI� DOO� OHJDO� SKHQRPHQD��/HJDO� SKLORVRSKHUV�� E\� DYRLGLQJ� FRPSDUDWLYH� DQDO\VLV�
across either time or space, have generated standards and idealised concepts of 
the legal and institutional structures with which they are most familiar and, in 
so doing, they have been pursuing the objective of total coherence by resorting 
WR�D�YHU\�OLPLWHG�PRGHO�RI�DQDO\VLV��+RZHYHU��IRU�WKH�:HVWHUQ�SDVW�DQG�SUHVHQW�
OHJDO�WUDGLWLRQV��VXFK�D�EHQFKPDUN�LV�LUUHOHYDQW��1DWLRQ�VWDWH�ODZ�LV�D�UHODWLYHO\�
normative novus genum even in the West, albeit ‘one particularly successful at 
FRORQLVLQJ�DQG�GRPLQDWLQJ�LWV�ULYDOV¶�����$V�'HO�0DU�SRLQWV�RXW�

µ>0@RUH� WKDQ� ��� SHUFHQW� RI� KXPDQ¶V� WZR�� WR� WKUHH�� PLOOLRQ� \HDU� VRMRXUQ� RQ�
(DUWK� KDV� EHHQ� VSHQW� LQ� VPDOO� EDQGV�²�ÀH[LEOH�� HJDOLWDULDQ�� QRPDGLF� JURXSV�
FRPSULVHG�RI� VHYHUDO� H[WHQGHG� IDPLOLHV¶��7KH� UHPDLQLQJ�RQH�SHUFHQW�QHHGV� WR�
be further divided into periods when persons lived, inter alia, in chiefdoms, 

YLOODJHV��WRZQV��FLWLHV��NLQJGRPV��JXLOGV��DQG�HPSLUHV��2QO\�D�IUDFWLRQ�RI�WKDW�RQH�
percent would involve persons living in what we have to come to characterise 

DV�VRYHUHLJQ�VWDWHV��7DNLQJ�D�VWHS�EDFN��WKHQ��RQH�EHJLQV�WR�ZRQGHU�ZKHWKHU�WKH�
association of the concept of law with the concept of the sovereign state is not a 

OLWWOH�GLVSURSRUWLRQDWH���� 

6LPLODUO\��5REHUWV�VXJJHVWV�µWKDW�ODZ�LV�³DOZD\V´�VRPHZKHUH�LQ�WKH�SLFWXUH¶�����+H�
DUJXHV�WKDW�ODZ�KDV�DOZD\V�H[LVWHG�µLQ�WKH�VRFLDO�ZRUOG�EHIRUH�PHQ�DVSLUHG�WR�EH�
³NLQJV �́�DW�D�WLPH�ZKHQ�«�QR�LQVWLWXWLRQV�RI�GRPLQDWLRQ¶�KDG�EHHQ�GHYHORSHG���� 
)XUWKHU��6DFFR� FODLPV� WKDW� WKH�RULJLQ�RI� ODZ�FDQ�EH� VRXUFHG� IURP� µEH\RQG� WKH�

��� Eugen Ehrlich, Fundamental Principles of the Sociology of Law��WU�:DOWHU�/�0ROO��+DUYDUG�8QLYHUVLW\�3UHVV��
���������

���� 6HiQ�3DWULFN�'RQODQ��µ7KLQJV�%HLQJ�9DULRXV��1RUPDWLYLW\��/HJDOLW\��6WDWH�/HJDOLW\¶�LQ�0DXULFH�$GDPV�DQG�
'LUN�+HLUEDXW��HGV���The Method and Culture of Comparative Law: Essays in Honour of Mark Van Hoecke 
�+DUW�3XEOLVKLQJ�����������������

���� 0DNV\PLOLDQ� 'HO� 0DU�� µ%H\RQG� WKH� 6WDWH� LQ� DQG� RI� /HJDO� 7KHRU\¶� LQ� 6HiQ� 3DWULFN� 'RQODQ� DQG� /XNDV�
+HFNHQGRUQ� 8UVFKHOHU� �HGV��� Concepts of Law: Comparative, Jurisprudential, and Social Science 
Perspectives �5RXWOHGJH�� ���������� ���� TXRWLQJ�7HG�&�/HZHOOHQ��Political Anthropology: An Introduction 
(Praeger, 3rd�HG������������FLWDWLRQV�RPLWWHG��

���� 6LPRQ�5REHUWV�� µ$IWHU�*RYHUQPHQW"�2Q�5HSUHVHQWLQJ�/DZ�:LWKRXW� WKH�6WDWH¶� ������� ������Modern Law 
Review������

���� ,ELG�
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UHFHQW�SDVW�FRYHUHG�E\�FRQYHQWLRQDO�OHJDO�KLVWRU\¶�����+H�SURFHHGV�WR�LGHQWLI\�DQG�
deconstruct the most relevant phases in history associated with elements that 
DUH��IDOVHO\��KH�H[SODLQV��FRQVLGHUHG�IRXQGDWLRQDO� WR� WKH�:HVWHUQ�FRQWHPSRUDU\�
concept of law, and whose absence would make the task of elaboration and 
FRQFHSWXDOLVDWLRQ�RI�WKH�ODZ�RI�WKH�ZRUOG�LPSRVVLEOH�WR�XQGHUWDNH�171 

)LUVW��6DFFR�FKDOOHQJHV�WKH�LGHD�WKDW�WR�H[LVW��ODZ�QHHGV�D�OHJLVODWRU�RU�ODZPDNHU��+H�
points to the origin of the common law legal tradition rooted in a series of judicial 
processes that did not require the intervention of any institutional legislative 
¿JXUH�RU�SURFHVV��6HFRQG��KH�GHFRQVWUXFWV�WKH�LGHD�WKDW�ODZ�LQWULQVLFDOO\�UHTXLUHV�
DQ\� MXULVW�� WKDW� LV�� DQ\�SURIHVVLRQDO�RU� LQVWLWXWLRQDO�¿JXUH�RI� OHJDO�SUDFWLWLRQHUV�
�ODZ\HUV�RU�MXGJHV���6DFFR¶V�H[DPSOHV�LQYROYH�ERWK�WKH�&KLQHVH�HPSLUH�DQG�WKH�
FODVVLFDO�5RPDQ�WUDGLWLRQ��)XUWKHU��KH�SURYLGHV�H[DPSOHV�RI�KLVWRULFDO�GRFXPHQWV�
that refer to legal traditions where writing was not present, showing that law can 
H[LVW��DQG�KDV�LQGHHG�EHHQ�IRUPXODWHG�H[SUHVVO\�DV�ODZ��HYHQ�LQ�WKH�DEVHQFH�RI�
ZULWLQJ�172 

)ROORZLQJ� IURP� WKLV� SRLQW�� 6DFFR� FRPSDUHV� GHFHQWUDOLVHG�SRZHU� VRFLHWLHV�
and centralised-power societies,173� LGHQWLI\LQJ� WKH� H[LVWHQFH� RI� ODZ� ZLWKLQ�
ERWK� FDWHJRULHV�� DQG� VXSSRUWLQJ� KLV� DUJXPHQW� ZLWK� WKH� H[DPSOH� RI� (XURSHDQ�
LQWHUQDWLRQDO� ODZ� �RSHUDWLQJ�ZHOO� EHIRUH� WKH� FUHDWLRQ�RI� WKH�/HDJXH�RI�1DWLRQV�
LQ� ����� DQG� WKH� 8QLWHG�1DWLRQV� LQ� ������� 6DFFR¶V� DQDO\VLV� VKRZV� WKDW� ODZ�� DV�
DQ� H[SUHVVO\� GH¿QHG� KLVWRULFDO� SKHQRPHQRQ� �LH�� RQH� WKDW� KDV� EHHQ� H[SUHVVO\�
DFNQRZOHGJHG�E\�VSHFL¿F�VRFLHWLHV�ZLWKLQ�WKHLU�FXOWXUDO�ERXQGDULHV���KDV�H[LVWHG�
LQ�WKH�DEVHQFH�RI�D�IHZ�HOHPHQWV�RIWHQ�LGHQWL¿HG�DV�HVVHQWLDO�WR�WKH�LGHD�RI�ODZ��D�
centralised form of lawmaking power (whether a legislative body making laws or 
MXGLFLDU\�LGHQWLI\LQJ�WKH�ODZ���VSHFLDOLVHG�DQG�VSHFL¿FDOO\�LQVWLWXWLRQDOLVHG�OHJDO�
UROHV�DQG��¿QDOO\��ZULWLQJ�����6DFFR�WKHQ�DVVHUWV�WKDW�WKH�H[LVWHQFH�RI�ODZ�FDQ�EH�
SRVLWHG�LQ�WKH�DEVHQFH�RI�LQVWLWXWLRQV��LH��VSHFL¿F�UROHV�WR�H[HUFLVH�OHJDO�IXQFWLRQV��
DV�VKRZQ�E\�WKH�5RPDQ�H[DPSOH��DQG�HYHQ�RI�ODQJXDJH��LH��DQ�H[SUHVVO\�YHUEDOLVHG�
IRUP�RI�FRPPXQLFDWLRQ��175 

7KH� VLJQL¿FDQFH� RI� 6DFFR¶V� DQDO\VLV� LV� QRW� RQO\�� DV� 5REHUWV� VXJJHVWV�� WKDW� LW�
‘involves an enormous claim: that there never was a pre-legal social world’��� 
SUHFHGLQJ�WKH�:HVWSKDOLDQ�QDWLRQ�VWDWH�OHJDO�V\VWHP��0RUH�LPSRUWDQWO\��LW�VLWXDWHV�
law as a phenomenon that historically transcends the boundaries traditionally 

���� 5RGROIR�6DFFR��µ0XWH�/DZ¶��������������American Journal of Comparative Law����������
171� ,ELG����±���
172� ,ELG��
173� ,ELG������FLWLQJ�0�)RUWHV�DQG�((�(YDQV�3ULWFKDUG��HGV���African Political Systems��2[IRUG�8QLYHUVLW\�3UHVV��

������
���� 6DFFR��Q���������±����
175� ,ELG����±���
���� 5REHUWV��Q��������
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FRQQHFWHG� ZLWK� LWV� SRVLWLYLVW� GH¿QLWLRQV�� SHUPHDWLQJ� DOO� VRFLDO� VWUXFWXUHV� WR� D�
IRXQGDWLRQDO� H[WHQW�� 6DFFR¶V� GHFRQVWUXFWLRQ� RI� WKH� SRVLWLYLVW� FRQFHSW� RI� ODZ�
demonstrates the state cannot claim a conceptual monopoly over the law as a 
WLPH�LPPHPRULDO�GH¿QHG�SKHQRPHQRQ�

7KXV��WKH�VLPSOH�GLFKRWRP\�EHWZHHQ�VWDWH�ODZ�DQG�QRQ�VWDWH�ODZ�²�DQ�LQWHOOHFWXDO�
construct of the dichotomous or binary thinking in law177 — becomes restrictive 
LQ� WKLV� H[SDQGHG� FRQFHSWXDO� GLPHQVLRQ�� ,I� WKH� WHUPV� XVHG� WR� GH¿QH� VWDWH� ODZ�
DUH�UHODWLYHO\�XQLIRUP�DQG�VWUDLJKWIRUZDUG��ODZ��VWDWH� ODZ�DQG�RI¿FLDO� ODZ��� WKH�
WHUPV�XVHG�IRU�QRQ�VWDWH�ODZ�DUH�PXFK�PRUH�FRQWURYHUVLDO��7KH�LQLWLDO�GLVWLQFWLRQ�
EHWZHHQ�ODZ�DQG�FXVWRP�RU�IRON�ODZ�LV�GHFRQVWUXFWHG�E\�'LDPRQG��ZKR�RSSRVHV�
the notion that custom or folk law are forms of primitive law that will gradually 
GHYHORS�LQWR�VWDWH�ODZ�����7KLV�GLVWLQFWLRQ�DQG�FDWHJRULVDWLRQ�LV�DOVR�GLVPLVVHG�LQ�
WKH�FXUUHQW�SDSHU�DV�LQDGHTXDWH�DQG�VXSHU¿FLDO�DQG�QRW�UHÀHFWLQJ�WKH�FRPSOH[�OHJDO�
UHDOLW\�RI�,QGLJHQRXV�ODZ��LWV�WKHRUHWLFDO�HOHPHQWV�DQG�SUDFWLFDO�DSSOLFDWLRQV��7KH�
need for some other inclusive organising constructs that will allow the theoretical 
elaboration and conceptualisation of many different types of law — emanating 
both from state systems and stateless legal orders,179�VXFK�DV�WKH�,QGLJHQRXV�OHJDO�
RUGHUV�²�DQG�WKHLU�UHODWLRQV�ZLWK�RQH�DQRWKHU��KDV�EHHQ�VWURQJO\�HPSKDVLVHG����

2.4.1 Legal Tradition

,Q� WKH� VHDUFK� IRU� VXFK�DQ� LQFOXVLYH�FRQVWUXFW��.U\JLHU�SURSRVHV� WKH�FRQFHSW�RI�
ODZ�DV�WUDGLWLRQ�����+H�DVVHUWV�WKDW�ODZ�LV�D�µSURIRXQGO\�WUDGLWLRQDO�VRFLDO�SUDFWLFH¶�
DQG�SURSRXQGV�µWUDGLWLRQDOLW\¶�WR�EH�WKH�KDOOPDUN�RI�DOPRVW�HYHU\�OHJDO�V\VWHP���� 

7KH� HW\PRORJ\� RI� WKH� ZRUG� µWUDGLWLRQ¶� LV� WR� EH� IRXQG� LQ� WKH� /DWLQ� traditio, 

177� 7KH�URRWHG�FKDUDFWHU�RI�ELQDU\�ORJLF�LQ�FRQWHPSRUDU\�OHJDO� WKRXJKW�FDQ�EH�VRXUFHG�WR�WKH�FODVVLFDO�*UHHN�
principle of diairesis, meaning division, according to which human knowledge is best pursued by dividing 
WKH�ZRUOG�DQG� LWV�NQRZOHGJH� LQWR� WZR�SDUWV�� VHH�/HH�)UDQNOLQ�� µ'LFKRWRP\�DQG�3ODWRQLF�'LDLUHVLV¶� �������
������History of Philosophy Quarterly 1; Plato, Statesman��HGV�-XOLD�$QQDV�DQG�5RELQ�:DWHU¿HOG��WU�5RELQ�
:DWHU¿HOG��&DPEULGJH�8QLYHUVLW\�3UHVV���������±��>���H@����>���E@��7KH�WKUXVW�RI�ELQDU\�WKLQNLQJ�LQ�ODZ�
LV�D� IRXQGDWLRQDO� µODZ�RI� LGHQWLW\¶�H[SUHVVHG�XVXDOO\� LQ� WKH� IRUP�RI� µ$� LV�QRW� �$¶��7KLV�DVVHUWLRQ�SURFHHGV�
IURP�WKH�LQIHUHQFH�RI�D�WRWDO�LVRODWLRQ�RI�$�IURP�DOO�RI�WKDW�ZKLFK�LV�QRW��$��VHH�DOVR�$QGUHD�(UUHUD��µ7KH�
5ROH�RI�/RJLF�LQ�WKH�/HJDO�6FLHQFH�RI�WKH�*ORVVDWRUV�DQG�&RPPHQWDWRUV��'LVWLQFWLRQ��'LDOHFWLFDO�6\OORJLVP��
DQG�$SRGLFWLF�6\OORJLVP¶�LQ�$QGUHD�3DGRYDQL�DQG�3HWHU�*�6WHLQ��HGV���A Treatise of Legal Philosophy and 
General Jurisprudence: The Jurists’ Philosophy of Law from Rome to the Seventeenth Century��6SULQJHU��
������������±��

���� $QQH�*ULI¿WKV��µ/HJDO�3OXUDOLVP¶�LQ�5H]D�%DQDNDU�DQG�0D[�7UDYHUV��HGV���An Introduction to Law and Social 
Theory��+DUW�3XEOLVKLQJ������������

179� -RKQ�+�%DUWRQ�HW�DO� Law in Radically Different Cultures��6WDQIRUG�8QLYHUVLW\�/DZ�6FKRRO����������±���
��� Glenn, Legal Traditions of the World �Q����FK����6HH�DOVR�0DUWLQ�.U\JLHU�� µ/DZ�DV�7UDGLWLRQ¶� ������������

Law and Philosophy� ����� %RUURZV�� Recovering Canada: The Resurgence of Indigenous Law� �Q� ������
0LFKDHO�)UHHPDQ�DQG�)LRQD�6PLWK��HGV���Law and Language: Current Legal Issues 2011��2[IRUG�8QLYHUVLW\�
3UHVV���������6HiQ�3DWULFN�'RQODQ�DQG�/XNDV�+HFNHQGRUQ�8UVFKHOHU��HGV���Concepts of Law: Comparative, 
Jurisprudential, and Social Science Perspectives��5RXWOHGJH���������

���� .U\JLHU��µ/DZ�DV�7UDGLWLRQ¶��Q����������
���� ,ELG�
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ZKLFK� LQ� LWV� FRPPRQ� XVDJH� PHDQV� WUDQVIHU� RU� WUDQVPLVVLRQ� RU� FRQYH\DQFH���� 
,Q� ODZ�� KRZHYHU�� WKH� FRQFHSW� RI� µWUDGLWLRQ¶� HYRNHV�QRUPDWLYH� LQIRUPDWLRQ�� WKDW�
ZKLFK�KDV�EHHQ�µWUDQVPLWWHG�«�RYHU�WLPH¶�����)ROORZLQJ�*OHQQ��WKRVH�QRUPDWLYH�
LQIRUPDWLRQ�FDQ�EH�TXDOL¿HG��UHVSHFWLYHO\��DV�µOLYLQJ�WUDGLWLRQ¶�LI�WKH\�VWDQG�WKH�
test of time and continue to be operative; as ‘submerged traditions’ if they no 
longer attract adherence, because they are lost; ‘frozen traditions’ when the 
process of transmission was interrupted and they no longer attract adherence; 
or as ‘suspended traditions’ when they live ‘in states of suspended animation’, 
that is, when normative information has not been forgotten and may in time be 
UHVXPHG�DQG�DGKHUHG�WR���� 

.U\JLHU� SRVLWV� WKDW� HYHU\� WUDGLWLRQ� LV� GH¿QHG� E\� WKUHH� TXDOLWLHV����� )LUVW�� LWV�
‘pastness’:��� the core beliefs, principles and practices of every tradition have, or 
are believed by its ‘participants’ to have, its source of origination in the dawn of 
WLPH��6HFRQG��LWV�µDXWKRULWDWLYH�SUHVHQFH¶���� though originated from a distant past 
— ‘real or believed-to-be real past’ — a traditional practice, doctrine or belief 
HYROYHV�DQG�LWV�µWUDGLWLRQDOLW\¶�FRQVLVWV�LQ�LWV�XQIROGLQJ�DXWKRULW\�µDQG�VLJQL¿FDQFH�
IRU� WKH� OLYHV�� WKRXJKWV� RU� DFWLYLWLHV� RI� SDUWLFLSDQWV� LQ� WKH� WUDGLWLRQ¶����� 7KLUG�� D�
WUDGLWLRQ� LV� QRW�PHUHO\� D�PHFKDQLFDO� UHSHWLWLRQ� RI� WKH� SDVW� LQ� WKH� SUHVHQW�� µ>L@W�
must have been, or be thought to have been, passed down’ from generation to 
generation, purposely; not merely uncovered from a ‘past discontinuous with the 
SUHVHQW¶����

/DZ�DV� WUDGLWLRQ�VKDUHV� WKHVH�HOHPHQWV�DQG�FDQ�EH�FRQFHSWXDOLVHG�DV�FRQYH\HG�
normative information on what is law, where we acquire knowledge of it from, 
and the kind of approaches we should use while seeking valid information about 
ODZ�191�:LWKLQ� WKLV� FRQFHSWXDO� IUDPH�� D� OHJDO� WUDGLWLRQ� HQFRPSDVVHV� D� FUX[� RI�
LQIRUPDWLRQ�WKDW�PD\�EH�FROOHFWHG�RYHU�D�SURORQJHG�SHULRG�RI�WLPH��7KH�FRQFHSW�
echoes a core of entrenched approaches and perspectives on the modus essendi 
et operandi of law in a given society and prescribes the mode by which law 

���� +�3DWULFN�*OHQQ��µ'RLQ¶�WKH�7UDQVV\VWHPLF��/HJDO�6\VWHPV�DQG�/HJDO�7UDGLWLRQV¶��������������McGill Law 
Journal�����������µ'RLQ¶�WKH�7UDQVV\VWHPLF¶���&I�6LPRQ�<RXQJ��The Trouble with Tradition: Native Title and 
Cultural Change��)HGHUDWLRQ�3UHVV��������

���� +�3DWULFN�*OHQQ��µ$�&RQFHSW�RI�/HJDO�7UDGLWLRQ¶��������������Queen’s Law Journal�����������7KH�QRUPDWLYH�
element distinguishes tradition from custom��7KH�GLIIHUHQFH�EHWZHHQ� WKH� WZR� LV�HORTXHQWO\�DGGUHVVHG�E\�
%UXFH�5LJVE\�� µ&XVWRP� DQG�7UDGLWLRQ�� ,QQRYDWLRQ� DQG� ,QYHQWLRQ¶� ������� ��Macquarie Law Journal 113; 
(GZDUG� 6DSLU�� µ&XVWRP¶� LQ� (GZLQ� 5$� 6HOLJPDQ� DQG� $OYLQ� -RKQVRQ� �HGV���Encyclopaedia of the Social 
Sciences��0DFPLOODQ��������YRO�����������±����(GZDUG�6KLOV��Tradition��8QLYHUVLW\�RI�&KLFDJR�3UHVV��������
��±����

���� *OHQQ��µ'RLQ¶�WKH�7UDQVV\VWHPLF¶��Q����������
���� )RU�D�PRUH�H[WHQGHG�GLVFXVVLRQ��VHH�0DUWLQ�.U\JLHU��µ7LSRORJLD�GHOOD�7UDGL]LRQH¶�������������Intersezioni. 

Rivista di Storia delle Idee���������±���
���� .U\JLHU��µ/DZ�DV�7UDGLWLRQ¶��Q�����������6HH�DOVR�-RQHV��µ$�0ƗRUL�&RQVWLWXWLRQDO�7UDGLWLRQ¶��Q������
���� .U\JLHU��µ/DZ�DV�7UDGLWLRQ¶��Q����������
���� ,ELG�
���� ,ELG�
191� ,ELG����±��
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should be legitimated, adopted, implemented, enforced, researched, studied, 
LPSURYHG�� WDXJKW� DQG� WUDQVPLWWHG�192�7KHUHE\�� UHVHDUFK� DQG� DQDO\VLV� RQ� D� OHJDO�
WUDGLWLRQ�LPSOLHV�UHVHDUFK�DQG�DQDO\VLV�RQ�µWKH�FRQWHQW�DQG�ÀRZ�RI�ODUJH�ERGLHV�RI�
QRUPDWLYH�LQIRUPDWLRQ�>WUDQVPLWWHG@�RYHU�WLPH�DQG�«�VSDFH¶�193 over a long period 
RI�WLPH��RU�VLQFH�WLPH�LPPHPRULDO�LQ�WKH�FDVH�RI�,QGLJHQRXV�OHJDO�WUDGLWLRQV��

&RQVHTXHQWO\��WKH�FRQFHSW�RI�ODZV�DV�OHJDO�WUDGLWLRQ��LQ�WKH�FRQWH[W�RI�UHVHDUFK�DQG�
DQDO\VLV�RI�$XVWUDOLDQ�)LUVW�1DWLRQV�FRQVWLWXWLRQDOLVP�EULQJV�LQWR�WKH�DQDO\WLFDO�
VSHFWUXP�D�VLJQL¿FDQW�FRUH�RI�QRUPDWLYH�LQIRUPDWLRQ�� LGHQWL¿HG�ZLWK�UHIHUHQFH�
WR�D�FRUSXV�RI� IRXQGDWLRQDO�SULQFLSOHV��PDQ\�RI� WKHP�HPERGLHG� LQ�QRQ�WH[WXDO�
sources of law, such as myths or creation stories, whose ultimate source of 
RULJLQDWLRQ�LV�WKH�'UHDPLQJ���� 

)LUVW�1DWLRQV�3HRSOHV�LQ�$XVWUDOLD�KDYH�PDQ\�OHJDO�WUDGLWLRQV�LQFOXGLQJ�LQIRUPDWLRQ�
to guide their behaviour and actions, mediate their relationships with other 
people, the spirit and human worlds and maintain societal order via authoritative 
UHVROXWLRQ� RI� FRQÀLFWV� DQG� GLVSXWHV�195� 7KHUHE\�� $XVWUDOLDQ� ,QGLJHQRXV� OHJDO�
traditions, as with common law and civil legal traditions, organise and structure 
society, and create systems of authority that are consistent with the lifeworld in 
ZKLFK�WKH�WKHRU\�DQG�SUDFWLFH�RI�$XVWUDOLDQ�)LUVW�1DWLRQV�ODZ�LV�HPEHGGHG�

7R�EH�UHOHYDQW��WKH�LQIRUPDWLRQ�SURYLGHG�E\�D�WUDGLWLRQ�PXVW�FRQWDLQ�ERWK�µSULQFLSDO¶�
information on societal obligation and ‘consequential’ information on how to 
HQVXUH�WKH�PDLQWHQDQFH�RI�WKH�WUDGLWLRQ�WKURXJK�WLPH��6FKRODUO\�ZRUN�VKRZV�WKDW�
,QGLJHQRXV�OHJDO�WUDGLWLRQV�KDYH�µ³VHFRQGDU\´�PHFKDQLVPV¶�WKDW�FDQ�EH�UHIHUUHG�
WR�DV�VHFRQGDU\�QRUPDWLYH�LQIRUPDWLRQ�DQG�DUH�DSSUHKHQGHG�LQ�XQZULWWHQ�IRUP���� 
(VVHQWLDOO\�� LW�FDQ�EH�RSLQHG� WKDW� WKRVH�VHFRQGDU\�QRUPDWLYH� LQIRUPDWLRQ� IXO¿O�
WKH�IXQFWLRQV�RI�+DUWµV�VHFRQGDU\�UXOHV� LQFOXGLQJ�UXOHV�RI�UHFRJQLWLRQ��FKDQJH��
and adjudication that empower people to make authoritative determinations of 
the question whether a primary rule has been broken and how to restore balance 
DQG�KDUPRQ\�LQ�WKH�VRFLHWDO��QDWXUDO�DQG�VSLULWXDO�GLPHQVLRQV�RI�OLYLQJ��$QDO\VLV�
RI�)LUVW�1DWLRQV�OHJDO�RUGHUV��IRU�H[DPSOH��KDV�UHYHDOHG�WKDW�WKHLU�OHJDO�SURFHVVHV�
operate at a level over and above mere ‘etiquette’ or primary obligations lacking 
DQ�DFFRPSDQ\LQJ�V\VWHP�IRU�UHFRJQLWLRQ��FKDQJH�DQG�DGMXGLFDWLRQ�197

7KXV�� WKH�VXEVWDQWLYH��SURFHGXUDO�DQG�G\QDPLF�DVSHFWV�GH¿QLQJ�WKH�FRQFHSW�RI�

192� *OHQQ��µ$�&RQFHSW�RI�/HJDO�7UDGLWLRQ¶��Q����������
193� ,ELG�����
���� %ODFN��The Land Is the Source of the Law��Q������
195� ,ELG��6\QRW��Q������,UHQH�:DWVRQ��Q������
���� *OHQQ��µ'RLQ¶�WKH�7UDQVV\VWHPLF¶��Q�����������6HH�HVSHFLDOO\�%RUURZV��Canada’s Indigenous Constitution (n 

11); +HQGHUVRQ��µ3RVWFRORQLDO�,QGLJHQRXV�/HJDO�&RQVFLRXVQHVV¶��Q������&UX]��Q������)ULHGODQG��Q������'HQJ��
Tradition and Modernization��Q������+LULQL�0RNR�0HDG��Q������)UDPH�DQG�0HUHGLWK��Q������*D\NDPDQJX��Q�
�����*D\PDUDQL��Q������'DQLDO�.HOO\��Q������%ODFN��The Land Is the Source of the Law��Q�����

197� 6HH�DERYH�Q�����
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OHJDO� WUDGLWLRQ� SUHVHQWV� D� OHYHO� RI� DQDO\WLFDO� FRPSOH[LW\� FRPSDUDEOH� WR� +DUW¶V�
structure of primary rules of obligation and secondary rules of recognition, 
FKDQJH�DQG�DGMXGLFDWLRQ�����:KLOH�LW�LV�EH\RQG�WKH�VFRSH�RI�WKLV�SDSHU�WR�H[SORUH�
ZKHWKHU�+DUW¶V�WKHRUHWLFDO�DUWLFXODWLRQ�RI�D�OHJDO�V\VWHP��DV�WKH�XQLRQ�RI�SULPDU\�
and secondary rules model, can resonate with internal features of Australian 
,QGLJHQRXV�OHJDO�RUGHUV�199�LQ�WKLV�FRQWH[W�LW�LV��KRZHYHU��SHUWLQHQW�WR�EULHÀ\�SRLQW�
RXW�WKDW�+DUW�FRQFHLYHG�WKH�ODZ�RI�,QGLJHQRXV�VRFLHWLHV�DV�XQFKDQJLQJ�EHFDXVH�RI�
the lack of secondary rules, where secondary rules could only appoint, modify and 
LPSOHPHQW�ZULWWHQ�SULPDU\�UXOHV�����:KLOH�+DUW�GRHV�DFNQRZOHGJH�WKDW�WKH�UXOHV�
of recognition may be unwritten and known only as a matter of social practice 
�RWKHUZLVH�NQRZQ�DV�FXVWRP���,QGLJHQRXV�V\VWHPV�RI�DXWKRULW\�DQG�JRYHUQDQFH��KH�
DVVHUWV��LQKDELW�D�SUH�OHJDO�XQLYHUVH�LQ�WKH�DEVHQFH�RI�VHFRQGDU\�UXOHV�����+RZHYHU��
+DUW¶V�SURSRVLWLRQ�VHHPV�WR�UHVW�RQ�D�IDOVH�SUHPLVH��DV�KLV�WKHRUHWLFDO�FRQVWUXFW�RI�D�
µSULPLWLYH¶�V\VWHP�LV�EDVHG�RQ�/OHZHOO\Q�DQG�+RHEHO¶V�The Cheyenne Way, and on 
+RHEHO¶V�RWKHU�DQWKURSRORJLFDO�ZRUNV���� because, in his view, their work provides 
D� VWXG\� µRI� WKH�QHDUHVW� DSSUR[LPDWLRQV� WR� WKLV� >SUH�OHJDO@� VWDWH¶�����7KH�FUX[�RI�
WKH�PDWWHU�LV�WKDW�WKH�DQWKURSRORJLFDO�ZULWLQJ�RQ�ZKLFK�+DUW�UHOLHV�DUH�JURXQGHG�
XSRQ�WKHRULHV�WKDW�KDYH�EHFRPH�REVROHWH��%\�ZD\�RI�H[HPSOL¿FDWLRQ��+RHEHO�ZDV�
ODWHU�WR�GHVFULEH�WKH�,QXLW�DV�µRQH�RI�WKH�PRVW�JHQXLQHO\�SULPLWLYH�JURXSV�NQRZQ�
to anthropologists’,��� a statement which is highly controversial in the light of 
FRQWHPSRUDU\�VFKRODUVKLS�RQ�,QGLJHQRXV�OHJDO�WUDGLWLRQV��� showing living legal 
WUDGLWLRQV�DUH�QHFHVVDULO\�FRPSOH[�LQ�WKHLU�VWUXFWXUHV��WKRXJK�WKH�VWUXFWXUHV�PD\�
QRW�EH�PDWHULDOLVHG�LQWR�IRUPDO�OHJDO�SURFHVVHV�DQG�LQVWLWXWLRQV�����7KHUHE\��WKH�
GHSOR\PHQW� RI� WKH� FRQFHSW� RI� OHJDO� WUDGLWLRQ� LQ� LQTXLULHV� RQ�$XVWUDOLDQV¶� )LUVW�
1DWLRQV�FRQVWLWXWLRQDOLVP�QHFHVVDULO\�EULQJV�LQWR�WKH�IRFDO�SRLQW�RI�OHJDO�DQDO\VLV�
substantial corpora of primary and secondary normative information on what is 
ODZ��LWV�VRXUFH�RI�RULJLQDWLRQ��DSSOLFDWLRQ��LPSOHPHQWDWLRQ�DQG�WUDQVPLVVLRQ�

���� +/$�+DUW��Q��������±��
199� +DUW¶V�WKHRUHWLFDO�DUWLFXODWLRQ�RI�D�OHJDO�V\VWHP��DV�WKH�XQLRQ�RI�SULPDU\�DQG�VHFRQGDU\�UXOHV�PRGHO��FDQ�EH�

a useful tool of analysis of non-Western stateless and decentralised legal systems and can facilitate a better 
understanding of their modus essendi et operandi: LELG�

���� ,ELG���±���
���� ,ELG����
���� 7KH�Cheyenne Way�LV�D�GHWDLOHG�VWXG\�RI�&KH\HQQH�OHJDO�SUDFWLFHV��QRW�WKH�GHVFULSWLRQ�RI�D�VRFLHW\�WKDW�¿WV�

+DUW¶V�QRWLRQ�RI�SULPLWLYH�ODZ�DW�DOO��VHH�.1�/OHZHOO\Q�DQG�(�$GDPVRQ�+RHEHO��7KH�&KH\HQQH�:D\��&RQÀLFW�
and Case Law in Primitive Jurisprudence��8QLYHUVLW\�RI�2NODKRPD�3UHVV���������6HH�HVSHFLDOO\�(�$GDPVRQ�
+RHEHO��The Law of Primitive Man: A Study in Comparative Legal Dynamics� �+DUYDUG�8QLYHUVLW\�3UHVV��
����������µThe Law of Primitive Man¶��

���� +/$�+DUW��Q����������
���� +RHEHO��The Law of Primitive Man��Q���������
���� &I�-HUHP\�:DOGURQ��µ$OO�:H�/LNH�6KHHS¶������������� Canadian Journal of Law and Jurisprudence�����������
���� 6HH� HVSHFLDOO\� %RUURZV��Canada’s Indigenous Constitution� �Q� ����� +HQGHUVRQ�� µ3RVWFRORQLDO� ,QGLJHQRXV�

/HJDO�&RQVFLRXVQHVV¶��Q�����%HQMDPLQ�-�5LFKDUGVRQ��6KLQ�,PDL�DQG�.HQW�0F1HLO��HGV���Indigenous People 
and the Law: Comparative and Critical Perspectives� �+DUW�3XEOLVKLQJ���������&UX]��Q������)ULHGODQG�DQG�
1DSROHRQ��Q������0LOOV��µ$NL��$QLVKLQDDEHN��ND\H�WDKVK�&URZQ¶��Q������'HQJ��Tradition and Modernization 
�Q������-RQHV��µ$�0ƗRUL�&RQVWLWXWLRQDO�7UDGLWLRQ¶��Q������3DOPHU��Q����� :ULJKW��Q������%ODFN��The Land Is the 
Source of the Law��Q������6\QRW��Q������'DQLDO�.HOO\��Q������,UHQH�:DWVRQ��Q�����
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CONCLUSION

7KH�SDSHU�KDV�VKRZQ�KRZ�WKH�FRQWHPSRUDU\�UH�HODERUDWLRQ�RI�FRQVWLWXWLRQDOLVP�
has widened the conceptual reach of the term beyond its usual referent of 
OHJDO� OLPLWDWLRQV� RQ� JRYHUQPHQW� SRZHUV� YLD�PHFKDQLVPV� FRGL¿HG� LQ� D�ZULWWHQ�
FRQVWLWXWLRQ��6XFK�FRQFHSWXDO�UHDFK�KDV�EHHQ�DFKLHYHG��LQWHU�DOLD��E\�LQFOXGLQJ�LQ�
WKH�OHJDO�XQLYHUVH�,QGLJHQRXV�FRQVWLWXWLRQDOLVP�ZKLFK�LV�DUWLFXODWHG�LQWR�SROLWLFDO�
institutions, legal discourses and practices that do not operate in terms of principles 
OLNH� WKH� VHSDUDWLRQ� RI� SRZHUV�� UHSUHVHQWDWLYH� GHPRFUDF\�� DQG� WKH� UXOH� RI� ODZ��
,QYHVWLJDWLRQV� LQWR� ,QGLJHQRXV� FRQVWLWXWLRQDOLVP�� DV� FRPSDUHG� WR� LQYHVWLJDWLRQ�
into Westphalia nation-state constitutionalism, reveal that conceptual differences 
in legal science are entangled with differences of normative language, which 
LQ� WXUQ�� LQ� WKH� FDVH� RI� D� FKWKRQLF� OHJDO� WUDGLWLRQ�� DUH� WKH� SURGXFW� RI� H[WHQGHG�
H[SHULHQFH�DQG�ORQJ�UHÀHFWLRQ�VSDQQLQJ�DORQJ�WLPH�LPPHPRULDO��8QGHUVWDQGLQJ�
WKRVH�GLIIHUHQFHV� FDQ�EH�SURIRXQGO\�GLI¿FXOW� WR�JUDVS�� UHTXLULQJ� LPPHUVLRQ� LQ�
QRUPDWLYH� DQG� OHJDO� GLVFRXUVHV� RI� WKH� VRFLHW\� LQYHVWLJDWHG�� 7KRVH� GLIIHUHQFHV�
can also be vulnerable to rationalisation and misapprehension by discourses and 
SUDFWLFHV� RI� ODZ� H[WHUQDOO\� LPSRVHG� RQ� DQ� ,QGLJHQRXV� VRFLHW\� LQ� LJQRUDQFH� RI�
WKDW�VRFLHW\¶V�RZQ�QRUPDWLYH�UHVRXUFH��:LWK�VSHFL¿F�UHIHUHQFH�WR�$XVWUDOLDQ�)LUVW�
1DWLRQV� FRQVWLWXWLRQDOLVP�� WKH� SDSHU� KDV� VXJJHVWHG� D� IRXQGDWLRQDO� FRQFHSWXDO�
DSSDUDWXV� IRU� DQDO\VLV�ZKLFK� FDQ� RSHUDWH� DW� WKH� LQWHUIDFH� EHWZHHQ� ,QGLJHQRXV�
and Western legal worlds and that actually seems to set investigations into those 
,QGLJHQRXV�OHJDO�RUGHUV�IUHH�IURP�DQ�ROG�µEODFN�OHWWHU�ODZ¶�SDUDGLJP�DQG�WKH�µODZ�
LQ�ERRNV¶�DSSURDFK���� 

7KH�FRQFHSWV�DUH�GH¿QHG�LQ�D�PDQQHU�WKDW�GUDZV�RQ�HOHPHQWV�IURP�PXOWLSOH�¿HOGV�
that study law, not just juristic studies, but sociology, philosophy, history and 
anthropology; hence, they are broad and contain most of the components we need 
WR�HVFDSH�IURP�DQ�DSSURDFK�WKDW�ZRXOG�UDWKHU�FRQFHLYH�$XVWUDOLDQ�)LUVW�1DWLRQV�
legal orders and their law in isolation from other dimensions of life, such as the 
VSLULWXDO�DQG�SROLWLFDO�RQHV���� 

7KHUHIRUH�� WKH� FRQFHSWXDO� DSSDUDWXV� VXJJHVWHG� PLJKW� SURYLGH� LPSRUWDQW�
arguments for an academic ethic of avoiding transplants of legal concepts 
GHYRLG� RI� DQ\� FRQWH[W� DFURVV� WKH� QRUPDWLYH� GLYLGH��7KH� UHIRUPXODWLRQ� RI� OHJDO�
PHDQLQJ� WR� UHÀHFW� WKH� QRUPDWLYH�OHJDO� G\QDPLF� DQG� GLDOHFWLF� RI� $XVWUDOLDQ�
,QGLJHQRXV� FRQVWLWXWLRQDOLVP� PLJKW� DOVR� DVVLVW� D� UHFRQVLGHUDWLRQ� RI� WKH� YHU\�
FRUH� RI� OHJDO� FRQFHSWXDOLVDWLRQ� DQG� V\VWHPDWLVDWLRQ�� ,QVWHDG� RI� FRPSUHKHQVLYH�
coherence of normative and legal material that requires a continuous and static 

���� $ODQ�:DWVRQ��µ/HJDO�7UDQVSODQWV�DQG�/DZ�5HIRUP¶��������������Law Quarterly Review�����6HH�DOVR�:LOOLDP�
(ZDOG��µ&RPSDUDWLYH�-XULVSUXGHQFH��,,���7KH�/RJLF�RI�/HJDO�7UDQVSODQWV¶��������������American Journal of 
Comparative Law�����

���� 5H\QWMHQV��Q��������±��>WU�0DULD�6DOYDWULFH�5DQGD]]R@��6HH�DOVR�5RVHQ��Q������
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FRQFHSWXDO�WD[RQRP\�RI�DOO�OHJDO�SKHQRPHQD��ERWK�VFKRODUO\�DQG�SUDFWLFDO�UHDVRQV�
SRLQW� WRZDUGV�FRQWH[WXDO�FRKHUHQFH�DV�D� OHJLWLPDWH�HQG�RI� WKHRUHWLFDO�DQDO\VLV��
&RQWH[WXDO� FRKHUHQFH� GLVSHQVHV� ZLWK� WUDGLWLRQDO� V\VWHPDWLVDWLRQ�� DQG� PLJKW�
trigger revisions in the legal practice of circumscribing the nomos of Australian 
VWDWH�FRQVWLWXWLRQDOLVP�E\�LQYLWLQJ�WKH�LQFOXVLRQ�RI�)LUVW�1DWLRQV�OHJDO�ZRUOGV�WKDW�
KDYH�EHHQ�H[FOXGHG�E\�µWKH�MXULVSUXGHQFH�RI�FRQYHQWLRQDOLVP¶�����7KLV�LV�LQ�NHHSLQJ�
with the core of academic research, the main task of which is widening the horizon 
of knowledge by, inter alia, evaluating, challenging, rethinking, developing, re-
elaborating, reconsidering, and improving ideas and understanding about and of 
WKH�SKHQRPHQD�LQYHVWLJDWHG�

���� 'RQDOG�+�*MHUGLQJHQ��µ7KH�)XWXUH�RI�/HJDO�6FKRODUVKLS�DQG�WKH�6HDUFK�IRU�D�0RGHUQ�7KHRU\�RI�/DZ¶��������
35(2) Buffalo Law Review���������±�������


