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age –not to mention that because of different diets and 
propensity to chronic malnutrition, the bone composi-
tion of young Indonesian fishermen is likely to be very 
different from that of young Australian people.16 

Since 2011 it has been public knowledge that dozens 
of Indonesian minors have been unlawfully impris-
oned in adult jails in Australia.17 Yet it was not until 
2012 that the Australian government began to give the 
benefit of the doubt to transporters who claimed to be 
minors (Roxon 2013). The Indonesian government has, 
on several occasions, urged Australia to differentiate 
between the fishermen who staff the boats and the or-
ganizers of the people smuggling networks. Moreover, 
it has also criticized the imprisonment of Indonesian 
fishermen and particularly minors, arguing that this 
re-victimizes already disadvantaged and innocent 
children (Missbach 2015). However, when taking a 
closer look at how Indonesia itself has dealt with the 
involvement of underage transporters who have been 
involved in people smuggling, a number of shortcom-
ing and weaknesses in that country’s legal mechanism 
also become obvious.

In Indonesia, people smuggling was classified as 
a crime, starting in May 2011. Under Law 6/2011, 
smuggling carries severe sentences of between five and 
fifteen years in prison as well as fines ranging between 
Rp500 million (US$39,000) and Rp1500 million 
(US$117,000). Since the enactment of this law, dozens 
of people have been prosecuted and sentenced for 
their involvement in people smuggling in Indonesia 
(Missbach 2016). 

Our work has investigated how Indonesian courts 
have dealt with underage smugglers. In particular, 
we examined the case of Hidayah (a pseudonym), a 
young repeat offender who ferried asylum seekers to 
Australia on three occasions but had escaped convic-
tion there. On his fourth attempt Hidayah was arrested 
and sentenced in Indonesia, but his sentence was less 
severe than the minimum prescribed by Law 6/2011, as 
he was still considered a minor. 

16  The reliance on wrist x-ray analysis as evidence 
of maturity appears to have contributed to efforts to obtain 
documentary evidence of age from Indonesia and to the giving 
of limited, if any, weight to such evidence when assessments were 
made of the ages of the young Indonesians. See Australian Human 
Rights Commission, 2012.
17   Currently, there are two trials in which the underage 
Indonesian offenders seek restitution from the Australian 
government for the wrongful imprisonment. See Hawley, 2017. 
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Worldwide, children and teenagers are recruited for 
activities related to people smuggling. The reasons for 
their recruitment range from the lower cost of their 
labour and their readiness to obey orders to their per-
ception within smuggling operations: since children 
have a low chance of being prosecuted, it is often 
believed that laws are more lenient when they are tried 
for their involvement in smuggling.

Many underage transporters are among those involved 
in the irregular transportation of asylum seekers 
from Indonesia to Australia. They are usually hired 
as deckhands to help with tasks such as operating 
the boat’s engine and preparing food for passengers. 
According to the Indonesian Foreign Ministry, between 
September 2008 and September 2013, 1,440 Indone-
sian boat crew members were arrested and sentenced 
for people-smuggling offences in Australia; of these, 
316 were under the age of 18 (Indonesian Foreign 
Ministry 2013). These numbers may not be entirely 
reliable, as the method used most frequently for de-
termining age was the x-raying of a wrist, a technique 
which is far from providing accurate assessments of 
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These are:

• Deception: the minors are often not given correct 
information about the real destination of their 
journey when they are recruited.

• Restricted decision-making: the minors are unable 
to make decisions about matters such as the jour-
ney’s route, the selection of passengers, the prepa-
ration for the journey, etc.

• Inability to object: once at sea, the minors have 
scant opportunities to object. Even if they realise 
they are committing or are expected to commit a 
crime, such as entering Australian territory illegal-
ly, they have no option but to follow instructions.

• False, unpredictable compensation offers: it is 
common for minors not to be paid the compensa-
tion they were initially promised.

Recommendations
Law enforcement and other justice officials in Indonesia 
ought to pay more attention not only to factors such 
as age and age-specific vulnerabilities. More impor-
tantly, when scrutinising people-smuggling cases they 
should start to consider socio-economic disadvantages 
experienced by young Indonesian fishermen during 
their recruitment into criminal activities. Also, the 
minors’ limited power in decision-making before the 
journeys, as well as their overall lack of agency during 
the journeys and of course the unpredictability of com-
pensation need to be considered as part of the judicial 
process. 

By paying closer attention to the recruitment processes 
and the pathways that lead underage fishermen into 
participating in people smuggling, law enforcement 
and other justice officials in Indonesia might be able to 
detect trafficking practices. Becoming more aware of 
the inherent deceptive and exploitative practices used 
within the recruitment and treatment of underage 
fishermen before and during the transportation of 
asylum seekers to Australia would improve minors’ 
access to justice. Recognized as victims of trafficking, 
these underage fishermen would not be convicted for 
people smuggling and would not have to carry the 
main blame for the unsanctioned mobility of asylum 
seekers, but rather they would be entitled to state 
support for their recovery and reintegration, which is 
required by Indonesia’s human trafficking law. 

How and why was Hidayah recruited into people 
smuggling operations? As a teenager who had quit 
school as he had to find work in order to financially 
support his family, he was more open to accepting job 
offers that promised unusually high compensation.  
When recruited as a transporter to bring asylum seekers 
to Australia, Hidayah was promised by the recruiter 
that he would be paid at the time of departure, rather 
than upon arrival in Australia. Hidayah had insisted 
on this condition, not only because his payments 
during his previous trips had not come through in full. 
However, despite his insistence on a timely payment, 
the organizers deferred his payment. Hidayah had no 
opportunity to protest this change or to withdraw from 
the job. 

Our research indicates that underage people smugglers 
are more vulnerable to exploitation in people-smug-
gling operations because of their age and are thus often 
not positioned to object. Our examination of Hidayah’s 
case points to the judicial system’s inability to under-
stand the deception inherent in recruiting minors for 
these smuggling operations. In some cases, their re-
cruitment and treatment during the people-smuggling 
journeys equates to trafficking. Criminal investigators 
and courts give very little consideration to the possi-
bility that the minors arrested for people smuggling 
might have been trafficked themselves. In fact, because 
of their repeated involvement in smuggling opera-
tions, Indonesian courts dismissed the possibility that 
the transporters may be victims of trafficking, ruling 
instead that, despite their young age, they should 
have known from their previous encounters with law 
enforcement agents that they were acting illegally, as 
was argued in Hidayah’s case. His high vulnerability 
to recruitment into illegal activities resulting from his 
family’s poverty was ignored by law enforcement.

Under political pressure to show their commitment 
to combatting people smuggling, Indonesian law en-
forcement and justice officials must show results in the 
arrest and prosecution of smugglers. Having studied 
closely a number of trials and court documentation, our 
research indicates that there is an inherent tendency to 
seek punishment for people smuggling rather than for 
related crimes, simply because the evidentiary require-
ments for people smuggling are easier to meet than, for 
example, those for proving human trafficking.

Our research defines the employment of underage 
Indonesian males in smuggling as exploitative on the 
basis of four factors. 
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