THE PROVINCE OF MENTAL IMPAIRMENT IN
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The defence of mental impairment is the modern expression of the
common law defence of insanity. Recently, a difficult question has
emerged about the process of proof in mental impairment cases.
The problem arises when an accused person claims they have a
defence of mental impairment but also claims they did not possess
the intent required for the particular crime. The law regarding how
to direct juries where both mental impairment and lack of intent are
in issue is unsatisfactory. The issue raises fundamental questions
of criminal law theory. This article examines the conflict between
the ‘linear’ approach the Victorian Court of Appeal adopted in R v
Stiles (“Stiles’) and the ‘non-linear’ approach the High Court took
in the decision of Hawkins v The Queen. It examines the problem in
light of several criminal law theories. It concludes that the conflict is
likely to be resolved by a process of statutory construction and that
the approach in Stiles is likely to prevail.

| INTRODUCTION

Perhaps the defining feature of modern criminal law theory and practice is the rise
of subjectivism.! The idea that there could not be a guilty act without a guilty mind
unquestionably had a pervasive effect on concepts of criminal responsibility.?
Many crimes became no longer an objectively identifiable, ‘manifestly’ criminal
act that one could simply point to and name, but a harmful act that warranted an
inquiry about responsibility.> For some accused, this inquiry would be extremely
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complex. For as long as there has been crime, there has been ‘madness’* The
precise relationship between ‘madness’ and the subjective element of crime
has proved a perennially difficult question. Complex rules were developed to
evaluate the claim of non-responsibility insanity presented. Those rules reflect
both the importance of subjective responsibility in criminal lawmaking and
the practicalities of managing those the system regarded as dangerous.’ Those
competing objectives are not easy to reconcile. This article examines a seemingly
intractable problem in Victorian law. It examines how a fact finder should
accommodate two competing claims of non-responsibility: the claim a person is
not responsible because they have a mental impairment and the claim they are not
responsible because they did not possess the requisite intent. The law regarding
how to instruct a jury in a case where both mental impairment and intent are in
issue is not settled in Victoria. Exactly when a jury should consider the question
of intent and the question of mental impairment is not clear. This article examines
why. It also examines the related, and often more crucial, question of whether
evidence of mental impairment is relevant to the question of intent.

Part II examines the conflict between the so-called ‘linear’ approach the
Victorian Court of Appeal adopted in the case of R v Stiles (‘Stiles’)® and the
‘non-linear’ approach the High Court took in the decision of Hawkins v The
Queen (‘Hawkins’).” It demonstrates that the present situation facing judges
is unsatisfactory. They often do not know exactly what to tell juries. Part III
examines competing approaches to resolving the problem, including approaches
adopted interstate and in the United Kingdom. Part IV considers the problem
through the lens of various criminal law theories. It concludes that the Stiles
approach is preferable, though perhaps a more nuanced approach should be taken
to protect society. The article concludes with a prediction about how the question,
if it is ultimately tested on appeal, is likely to be resolved.

Il THE CONFLICT BETWEEN HAWKINS AND STILES

A The Decisions Themselves

Australian common law regarding how to direct juries in cases where the accused
relied on the insanity defence seemed relatively well-settled. The law presumed
the accused was of sound mind.® The prosecution was required to prove all
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the elements of a criminal offence beyond reasonable doubt, including that the
accused person had the required intent.’ If they could do this, the burden shifted
to the accused to prove he or she had a ‘disease of the mind’'° at the time of the
impugned act and, because of that mental disease, he or she either did not know the
nature and quality of his or her conduct," or did not know his or her actions were
wrong according to the ordinary principles of reasonable people.'”” The accused
had to prove this on the balance of probabilities.”* This common law approach
was re-affirmed in Stiles. The facts were relatively simple. The victim was beaten
to death, probably with a piece of timber."* The only evidence linking the accused
to the killing was his admissions."” The accused had schizophrenia.'* He admitted
to various people that he hit the victim. He also said some things that suggested
self-defence.”” But amongst those things he made delusional statements, some
suggesting he did not understand the nature and quality of his actions.”® Insanity
was introduced to the jury over objection.”” The accused was found not guilty
of manslaughter because of insanity. He was detained. On appeal, he argued the
verdict was unsafe.?’ Since the only evidence was his admissions, and he was
insane when he made them, his counsel argued the verdict was not supported by
evidence.” The Court of Appeal rejected that argument, making the following
comments:

We consider that that argument suffers from a fallacious circularity. The proper
approach is not circular but linear. The jury in the first place must consider
whether the offence is proved. If it is not, the accused should be acquitted, not
found not guilty on the ground of insanity. An accused must not lose a chance
of acquittal of the offence charged by reason of being insane. In considering
whether the offence has been proved, the jury must in the first place act upon
the presumption that the accused was of sound mind. The question of insanity
only arises if the jury, assuming the accused was of sound mind, would find the
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Hawkins was decided four years later. The facts were simpler, though the accused’s
intention was not. The teenage accused and his father went into a plantation in
Tasmania.”® The accused had a gun. He shot his father in the chest, killing him.**
The prosecution case was premeditated murder.” The defence case was that the
accused went into the plantation intending to kill himself in front of his father
but, ‘at the last moment, in a disturbed state of mind’, turned the rifle on his father
and fired, without the intention required to establish murder.® The defence did
not rely on insanity. Instead, the defence wanted to adduce psychiatric evidence
about intent. That evidence was that the accused had ‘adolescent identity disorder’
that would have severely impeded his capacity to think clearly and logically.?”’
The disorder would have fragmented his thought processes, diminishing his
capacity to form an intent to kill.?® The judge ruled the evidence inadmissible
for that purpose. The only way the evidence could be used was for the purpose
of an insanity defence.?” The defence did not pursue insanity. The trial went
ahead without the evidence. The accused was convicted of murder. He appealed
on the basis that the trial judge was wrong to exclude the evidence. The High
Court agreed that the evidence should have been allowed on the issue of intent.*
However, it also made more general comments about the inquiry required when
insanity was in issue. The Court stated:

In principle, the question of insanity falls for determination before the issue of
intent. The basic questions in a criminal trial must be: what did the accused do
and is he criminally responsible for doing it? Those questions must be resolved
... before there is any issue of the specific intent with which the act is done. It is
only when those basic questions are answered adversely to an accused that the
issue of intent is to be addressed.”

The conflict between these two approaches is plain. Each sets the questions the
jury must answer in a different order. They provide no clear answer at common
law to a question that must arise in any criminal trial where mental impairment
is in issue: what elements does the prosecution have to prove before the jury
considers the issue of mental impairment?
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B The Problem in the Present Context

The Victorian Parliament replaced the common law defence of insanity with
the statutory defence of mental impairment when it enacted the Crimes (Mental
Impairment and Unfitness to be Tried) Act 1997 (Vic) (‘(CMIA’).3* Section 20 of
the CMIA provides:

(1) The defence of mental impairment is established for a person charged with
an offence if, at the time of engaging in conduct constituting the offence, the
person was suffering from a mental impairment that had the effect that —

(@) he or she did not know the nature and quality of the conduct; or

(b) he or she did not know that the conduct was wrong (that is, he or she
could not reason with a moderate degree of sense and composure about

whether the conduct, as perceived by reasonable people, was wrong).

(2) If the defence of mental impairment is established, the person must be
found not guilty because of mental impairment.

The issue is whether the words ‘engaging in conduct constituting the offence’
require the prosecution to prove the mental element of the crime before the
jury considers the defence of mental impairment. This situation causes great
difficulty for judges. The case of Director of Public Prosecutions (Vic) v
Soliman (‘Soliman’)* is a good example. Soliman was a rape case. The accused
offered massage services. The complainant attended for a massage.’* At some
stage during the massage, the accused penetrated the complainant without her
consent.* The accused later claimed the complainant had consented, giving some
reasons for that belief.** The accused had paranoid schizophrenia.’’” There was
defence expert evidence that there was ‘a reasonable case’® that at the time of
the offence the accused was unable to appreciate that his actions were wrong,
and the defence of mental impairment was available.** This was based primarily
on bizarre comments the accused made to the complainant after the offence. The
prosecution called expert evidence. That expert said mental impairment was not
available, but agreed the accused was probably suffering a psychotic relapse that
may have contributed to impaired judgement and impulsivity.** The issues that

32 Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (Vic) s 1 (‘CMIA’).
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40 Ibid [31].
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arose were, first, the order in which the jury should be directed regarding mental
impairment and the mental element of rape; and, second, whether the expert
evidence could be used for the purpose of proving both mental impairment and
lack of intent.*!

The Court followed Stiles. It found that Hawkins did not overrule Stiles and
should be confined to the provisions of the Tasmanian Criminal Code Act 1924
(Tas).** It found that following Hawkins would mean the jury might never reach
consideration of the mental element and the accused might be deprived of an
opportunity to be completely acquitted.” However, the Court ruled that the
psychiatric evidence could be used only for the purpose of determining mental
impairment. Judge Cannon described this admissibility issue as ‘a very thorny one
indeed [that] has caused me much angst’.** Her Honour considered the statement
of principle in Stiles, which is extracted above,” and decided that the references
to the presumption of sound mind meant that evidence of mental illness was
not relevant to intent. The jury had to engage in an artificial exercise. Because
the accused was presumed to be of sound mind, they had to consider whether
intent was proved consistent with that assumption.* Even though they had heard
evidence he was not of sound mind, they had to put that aside. The Court found:

If an accused is to be presume[d] to be of sound mind for the purposes of a jury’s
consideration of all of the elements, then evidence which goes to the issue of
mental impairment, whether it be evidence supporting the defence or rebutting
it, should only be considered if, and when all of the elements of rape, are proven.
If this were otherwise, then potentially the very same evidence which would
be relied upon to establish, or even rebut the defence of mental impairment,
may well result in an accused’s outright acquittal and would interfere with
the presumption of sound mind. This would potentially undermine the Stiles
approach and undermine the province of the defence of mental impairment
itself.¥

The ruling in Soliman was not appealed. The accused was found not guilty by
reason of mental impairment.*® He was placed on a supervision order.*
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Il HOW MIGHT THE PROBLEM BE RESOLVED?

The problem clearly raises challenging questions of principle and administration.
Those questions invite consideration of different theories of criminal law. This
part considers the justifications for both the Stiles and Hawkins approaches. It
also examines an attempt to deal with the complexity of the questions raised by
‘splitting’ intent, depending on the nature of the offence charged.

A A Freedom-Based Analysis

The requirement that the prosecution must prove every element of a criminal
offence is an essential part of the criminal legal system.” Relieving the
prosecution of the requirement to prove intent in any circumstance may be
seen as manifestly illiberal. It may, in effect, make people who have insanity
defences presumptive criminals. The seriousness of many criminal offences
changes depending on intent. In Victoria, intentionally causing serious injury,
for example, carries a higher maximum penalty than recklessly or negligently
causing it.’' The principles of sentencing are different.” It cannot be dealt with
in the Magistrates” Court.”® Removing the requirement to prove intent may mean
that people are liable for the most serious category of offence simply because the
prosecution elects to proceed on that particular charge. There is also a persuasive
argument that the weight of High Court authority supports Stiles. In R v Porter
(‘Porter’)* Dixon J directed the jury in a case where the accused had poisoned his
infant son.” There is no question that the jury had to consider intent to kill before
they considered insanity. If they were not satisfied of intent to kill, they had to
acquit the accused.’® Sodeman v The Queen (‘Sodeman’)’’ was another murder
case where insanity was in issue. The High Court still clearly considered that the
prosecution had to establish intent to kill.®® Similarly, in Stapleton v The Queen
(‘Stapleton’),” which was also an appeal from a murder trial, the High Court was
concerned with directions that seemed to suggest it was for the accused to prove
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58 1Ibid 206 (Latham CJ), 208-9 (Starke J), 219 (Dixon J), 229 (Evatt J).
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lack of intent.®® The Victorian Court of Appeal relied on Porter in Stiles. The
County Court similarly relied on Porter in Soliman.®

Under this analysis, it is difficult to think of a principled reason to restrict
expert evidence to the question of mental impairment. The law regarding when
evidence is relevant is settled. Evidence is relevant if it can ‘rationally affect
... the probability of the existence [or non-existence] of a fact in issue’.®* The
threshold question is whether there is a logical connection between the evidence
and the existence of the fact.®* Expert evidence about whether the accused was
unable to appreciate the nature and quality of his or her actions, or reason that
his or her actions were wrong, may well pass that test. If it does, the evidence is
admissible. Whether that results in an outright acquittal instead of a supervision
order may be less important than the freedom of an individual to defend him- or
herself fully, within the confines of the law. The defence urged this approach in
Soliman. Counsel argued he wanted ‘both ends and the middle’ in terms of what
the jury would be asked to consider.®® Somewhat ironically, he relied on Hawkins,
where the High Court clearly found that ‘[e]vidence of mental disease that is
incapable of supporting a finding of insanity or that does not satisfy the jury that
the accused was insane when the incriminated act was done ... is relevant to and
admissible on the issue of the formation of a specific intent’.®® In Soliman, her
Honour considered that this was ‘pluck[ing] an appealing aspect from a different
approach in a bid to achieve a complete acquittal’.®” But the principle remains. If
the evidence is relevant and admissible on the question of intent, there is a strong
argument the accused should be permitted to rely on it.

B Splitting Intent

There is other jurisprudence that adopts a more nuanced, complex approach.
The common law has long recognised that there are different claims of non-
responsibility because of a person’s mental state at the time of an otherwise
criminal act. There is, perhaps, a spectrum of non-responsibility, from those
acts that are completely involuntary,*® to acts that are carried out in a state of

60 Ibid 365 (Dixon CJ, Webb and Kitto JJ).

61  Stiles (n 6) 22 (Crockett, Murphy and Cummins JJ).

62 Soliman (n 33) [42]-[47] (Cannon J).

63 Evidence Act 2008 (Vic) s 55(1).

64 Papakosmas v The Queen (1999) 196 CLR 297, 322 [81] (McHugh J).

65 Soliman (n 33) [53] (Cannon J).

66 Hawkins (n 7) 517 (Mason CJ, Brennan, Deane, Dawson and Gaudron JJ).
67 Soliman (n 33) [53] (Cannon J).

68 Involuntary acts are, of course, not strictly mental state defences. A claim that the act is involuntary is a claim
that goes to the physical element of the offence. See Ryan v The Queen (1967) 121 CLR 205; R v O’Connor
(1980) 146 CLR 64 (‘O’Connor’); R v Falconer (1990) 171 CLR 30 (‘Falconer’); R v Marijancevic (2009) 22
VR 576.
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automatism (both ‘sane’ and ‘insane’),” through to those that are deliberate,
carried out knowing that the conduct is wrong, but which are the product of some
delusional belief. Even the defence of mental impairment envisions two separate
bases for non-responsibility — not knowing the nature and quality of an act,
and not being able to reason that the act is wrong.”® The law also recognises that
there are different types of crimes. Some crimes require proof of a specific intent
to cause a particular result.”! Some require proof of only a ‘basic’ intent to do
the act that constitutes the crime.”” Some jurisdictions take a different approach
to both the question of how mental impairment should be considered and the
admissibility of psychiatric evidence, depending on the crime alleged.”

A version of this split intent approach was adopted in the Australian Capital
Territory (‘ACT’) decision of R v Ardler (‘Ardler’).™ The accused was charged
with rape.”” He was unfit for trial.”® He was acquitted at a special hearing before a
single judge because the court was not satisfied the mental element of the offence
was proved. This was partly because of the accused’s mental dysfunction.””
The prosecution appealed. After dealing with whether it was possible to appeal
an acquittal,” the Supreme Court considered the question of exactly what the
prosecution had to prove at a special hearing.” The relevant legislation required
the court to consider whether the accused ‘committed the acts that constitute the
offence charged’.®® The Court rejected the view that the legislation required proof
of the physical act only, with no intent.® It contrasted the ACT provision with
the equivalent provisions in South Australia.® The legislation there explicitly
splits the inquiry into the ‘objective elements’ of the offence and the defendant’s
mental competence.®® The legislation gives the trial judge a discretion regarding
whether to determine the objective elements of the offence first or the defendant’s
mental competence.® If the court decides to proceed first with the trial of only

69 The doctrine of automatism is beyond the scope of this article. However, ‘insane automatism’ results from a
disease of the mind and will lead to a mental impairment defence but ‘sane’ automatism, if proved, will result
in an acquittal: see Falconer (n 68).

70 CMIA (n32) s 20.

71  O’Connor (n 68).

72 DPP (UK) v Majewski [1977] AC 443.

73 See below nn 74-87 and accompanying text.

74 (2004) 144 A Crim R 552 (‘Ardler’).

75 1bid 554 [2] (Higgins CJ, Gray and Whitlam JJ).
76 Ibid 554 [3].

77 1Ibid 556 [25].

78 1Ibid 559 [44]-[45]. The Court found it was not, but the Director of Public Prosecutions (ACT) lodged a
reference appeal that allowed the question to be ventilated.

79  Ibid 559-60 [46]-[47].

80 Ibid 560 [47], citing Crimes Act 1900 (ACT) s 317(3), as at 1 March 2004 (‘Crimes Act (ACTY’).
81 Ardler (n 53) 567 [90] (Higgins CJ, Gray and Whitlam JJ).

82  Ibid 560 [51]-[52].

83 Criminal Law Consolidation Act 1935 (SA) s 269E(1).

84 Ibid s 269E(2).
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the objective elements, inquiries about subjective elements, including intent,
are excluded.® If the objective elements are proved, the court then enquires into
the accused’s ‘mental competence’, which includes the current equivalent of
an insanity defence.® In Ardler, the ACT Supreme Court found this was a ‘far
more elaborate and deliberate definition’ designed to achieve the result that all
the prosecution had to prove was the physical act.®’” The ACT provision did not
contain this elaborate division.

Butthe Courtalso rejected the view that the legislation required proof of all specific
mental elements. If that were the case, the legislature could have simply used the
word ‘offence’ rather than ‘acts that constitute the offence’.® Proving the entire
offence would make the words ‘acts that constitute’ superfluous.’’ The result was
a more nuanced, but also more complex, view of intent. The Court decided the
legislature broadly intended to remove the requirement to prove intent, but stated
it was ‘too simplistic a categorisation of the spectrum of offences encompassed
by the criminal law’ to decide that all forms of intent were excluded.”® The Court
arrived at the following conclusions:

*  The prosecution had to prove the acts charged took place and that they
were intentional and voluntary.”® There is no legal presumption that acts are
voluntary and intentional, but this can be inferred where there is no evidence
to the contrary.”

» If the offence charged required a specific intent necessary to constitute the
offence (the Court suggested arson to endanger the life of another person, for
example) then that specific intent had to be proved ‘in order that the “acts”
proved will constitute that offence rather than a lesser offence’.”?

*  Where specific intent is proved, the defence cannot argue that intention or
knowledge was the result of the mental impairment.”* Where the charge
is sexual intercourse without consent, it is no defence to say the accused
mistakenly, but insanely, understood or believed the complainant was
consenting.”

85 Ibid s 269G(3). Subjective elements are ‘voluntariness, intention, knowledge or some other mental state that
is an element of the offence’: at s 269A (definition of ‘subjective element’).

86 1Ibid s 269G.

87 Ardler (n 53) 561 [55] (Higgins CJ, Gray and Whitlam JJ).

88 Ibid.

89 Ibid.

90 Ibid 561 [56].

91 Ibid 566 [81].

92 Ibid 566 [84].

93 Ardler (n 53) 565 [77] (Higgins CJ, Gray and Whitlam JJ), discussing Crimes Act 1900 (NSW) s 117.
94 Ibid 565 [78].

95 Ibid 564 [69], discussing A4-G’s Reference (No 3 of 1998) [2000] QB 401, 411 (Judge LJ for the Court)
(‘A-G'’s Reference (No 3)’).
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*  However, the mental impairment was relevant to the accused person’s
capacity to form the specific intent and whether it was, in fact, present.”

Splitting intent in this way clearly reflects a concern to preserve the mental
element where it is necessary either to make the impugned act a crime at all or
to make the act the charged crime and not some lesser one. The mental element
is rebranded as a conduct element to achieve this purpose. This avoids some of
the excesses of the Hawkins approach. But it is complex and abstract. It is also
potentially unpredictable. The distinctions about which mental states should be
treated as ‘acts’ will not always be clear. The approach carries a real risk the law
will develop idiosyncratically.

C A Pragmatic Approach

The justifications for the Hawkins approach are, essentially, pragmatic. The first is
that it is artificial to consider the mental element of an offence before considering
the defence of mental impairment. Both are questions about mental states. Both
are subsets of one essential question about responsibility. As the High Court,
succinctly, put it: ‘[t]he basic questions in a criminal trial must be: what did the
accused do and is he criminally responsible for doing it?”°” Expressed in this way,
the inquiry is simpler. If the defence claims the accused is not responsible because
he or she was mentally impaired, that is investigated first. The inquiry about the
mental element of the offence arises only if that claim of non-responsibility fails.*
This requires the accused to make a more strident claim about why he or she is
not responsible. Mental impairment becomes more prominent because, if it is
successful, there is no need to consider intent. It may also be more consistent with
the way the evidence is presented. If the accused relies on mental impairment,
it is almost inevitable there will be expert evidence regarding that defence.
There is highly likely to be expert evidence from the prosecution regarding
the same thing. That is likely to be evidence of delusional beliefs relevant to
whether the accused understood what he or she was doing was wrong.” The
Hawkins approach puts evaluating that evidence, which is likely to be prominent
in the trial, front and centre. There is a distinct appeal in this more simplistic
approach. Jury directions are notoriously complex. The express purpose of the
Jury Directions Act 2015 (Vic) is to reduce complexity and simplify the issues

96  Ardler (n 53) 565 [78] (Higgins CJ, Gray and Whitlam JJ).
97 Hawkins (n 7) 517 (Mason CJ, Brennan, Deane, Dawson and Gaudron JJ).
98 Ibid.

99  The proportion of people who rely on this limb of the mental impairment defence appears to be high. One
South Australian study estimates 87% of all ‘mental incompetence’ findings were based on the second limb
that the accused did not know their conduct was wrong: Sentencing Advisory Council of South Australia, 4
Discussion Paper Considering the Operation of Part 84 of the Criminal Law Consolidation Act 1935 (SA)
(Discussion Paper, July 2013) 24.



192 Monash University Law Review (Vol 45, No 1)

to be determined.'” Integrated directions are permitted.'”’ There is important
evidence that juries often fail to understand many legal concepts, including the
true meaning of mental impairment.'®? The Hawkins approach has true pragmatic
value in this sense.

It also appears to be the preferred approach in New South Wales. The decision
was first raised in that jurisdiction in R v Toki.'®® The Court of Criminal Appeal
noted the potential importance of the decision, but decided it was not necessary
to ‘plumb the depths of the High Court’s reasoning’ in the context of that case.!*
But Hawkins was clearly applied in R v Minani.'”® The accused stabbed the victim
during an argument at a hostel.'” He was charged with malicious wounding with
intent to cause grievous bodily harm."” He was found unfit to plead.'”® There
was evidence of serious mental illness.'” The question of when intent had to be
considered arose. Applying Hawkins, Hunt AJA stated that it was not necessary
to consider whether the accused had the intent to cause grievous bodily harm
because the trial judge found mental illness was established."® The Hawkins
approach was applied again in R v Stables'" to the offence of murder."” It was
adopted once more in R v Brewer (No 2).'

The second justification is that it dramatically reduces the possibility that an
accused might be fully acquitted because he or she did not have the requisite intent,
rather than made subject to supervision because of mental impairment. Society’s
entitlement to be protected from those who may be dangerous influences many
leading judgments. In the United Kingdom, in Attorney-General’s Reference (No
3 0f 1998) (‘A-G’s Reference (No 3)’),!* the Court of Appeal considered the case
of a man who, trying to protect himself from evil, broke into a house and seriously
assaulted the occupier.'” The relevant legislation required the jury to consider

100 Jury Directions Act 2015 (Vic) ss 1(a)—(b).
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whether the accused ‘did the act or made the omission charged’.!"® The Court
examined the legislative history of that provision and concluded ‘nothing in the
legislation suggests that if the jury has concluded that the defendant’s mental state
was such that ... his mental responsibility for the crime was negatived, it should
simultaneously consider whether the necessary mens rea has also been proved’.!”’
If insanity is established, ‘mens rea becomes irrelevant’.!® The Court said this in
relation to public safety:

A person with a mental disability, swimming in an overcrowded public pool,
should not be at risk of the consequences of a finding of insanity when the alleged
indecent touching of another swimmer may well have been accidental, or non-
deliberate. On the other hand, where an apparently deliberate touching takes
place in what on the face of it are circumstances of indecency, the individual in
question (arguing that he was insane at the time) should not avoid the appropriate
verdict on the basis of his own mistaken perception, or lack of understanding, or

indeed any defences arising from his own state of mind.

The difficulties are, if anything, greater where the alleged crime is more serious.
Where on an indictment for rape it is proved that the sexual intercourse has
taken place without the consent of the woman, and the defendant has established
insanity, he should not be entitled to an acquittal on the basis that he mistakenly,

but insanely, believed that she was consenting.'”?

The House of Lords considered this decision in R v Antoine (‘Antoine’).'** Antoine
was also a murder case. The accused and another person killed the victim,
apparently as a sacrifice to the devil.” The accused was found unfit to plead.'*?
The legislation required a special hearing regarding whether the accused ‘did
the act or made the omission charged against him as the offence’.!?* The House
of Lords considered whether the prosecution was required to prove the mental
element of murder. Lord Hutton stated that where insanity is established ‘the jury
should no longer be concerned with the mental responsibility of the defendant for
that offence and ... should not consider ... mens rea’.'** His Lordship rejected the
recommendation of the high-profile Committee on Mentally Abnormal Offenders

116 Trial of Lunatics Act 1883, 46 & 47 Vict, ¢ 38, s 2(1).

117 A-G'’s Reference (No 3) (n 95) 409 (Judge LJ for the Court).
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that the mental element should remain.'” His Lordship stated that concerns ‘it
would be unrealistic and contradictory’ to consider intent were ‘well founded’.!*
He stated:

The purpose of section 4A, in my opinion, is to strike a fair balance between the
need to protect a defendant who has, in fact, done nothing wrong and is unfit
to plead at his trial and the need to protect the public from a defendant who
has committed an injurious act which would constitute a crime if done with
the requisite mens rea. The need to protect the public is particularly important
where the act done has been one which caused death or physical injury to another
person and there is a risk that the defendant may carry out a similar act in the
future. I consider that the section strikes this balance by distinguishing between
a person who has not carried out the actus reus of the crime charged against
him and a person who has carried out an act (or made an omission) which would
constitute a crime if done (or made) with the requisite mens rea.'?’

These remarks reflect this utilitarian analysis. Protecting others from potentially
dangerous individuals is paramount. The statement of priorities is explicit. In this
formulation, the existence of the special hearing procedure to determine only
the physical element of the offence is sufficient protection for an innocent, but
impaired, accused person.

IV HOW SHOULD THE PROBLEM BE RESOLVED?

If nothing else, the discussion above demonstrates that compelling arguments
exist for both approaches. Those arguments quickly raise fundamental questions
about the purpose of the criminal law. Classical liberalism holds that the freedom
of the individual from undue interference by the state should triumph over the
apparatus of the state or wishes of the majority.!*® Relieving the prosecution
of the burden of proving intent where mental impairment exists is, by this
standard, an affront to liberty. Freedoms should not be steamrolled for the sake
of convenience or simplicity, even less because we are uncomfortable with the
potential consequences of where those freedoms lead.””® Putting intent behind
mental impairment may create miscarriages of justice because it may invite the
jury to make a qualified acquittal when they may have returned an unqualified
one.*® A qualified acquittal carries its own stigma because it may imply the
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jury found that the accused would have been convicted, but for his or her mental
impairment.”® The consequences of being placed on a supervision order are
extremely serious. The orders are onerous and can be hard to get off.!*2 The person
often has to prove a negative — that members of the public will not be seriously
endangered'*® — which means excluding an unlikely but disastrous possibility
that something similar may happen again. This is likely to take the form of
‘testing by steps’,'** where the person subject to the order earns increased liberty
by demonstrating increasing socialisation, insight, medication compliance,
acceptance of supervision and monitoring, stable housing, abstinence from drugs
and alcohol and a decrease in symptoms associated with the offending, such as
command hallucinations.!®® Those things can be near impossible for a person
with, for example, treatment resistant schizophrenia. The idea that nobody should
be subject to this if they might not have committed the offence is powerful.

Even if we retreat a little from an individual concept of freedom to a broader
type of civic freedom, adopting Hawkins is still difficult to justify. A ‘republican’
theory of criminal law, for example, aims for a type of freedom and empowerment
within a city-state its proponents call ‘dominion”.'*® Changing the prosecutorial
process for one class of citizen against another is difficult to reconcile with this.
This is especially true when there is a sophisticated process of civil commitment
for members of the community who may be so ill they are dangerous.'*” Antony
Duff argues society should be a kind of liberal community, ‘a polity of citizens
whose common life is structured by such core liberal values as autonomy, freedom,
privacy and pluralism, informed by a conception of each other as fellow citizens
in the shared civic enterprise’.’*® Criminal liability in that context depends on
responsible agency. A person must be ‘capable of recognising and responding
to the reasons that bear on his [or her] situation’!** This involves ‘recognising
reasons as reasons’, having a grasp of why they are relevant and being able to
weigh them and deliberate about them before deciding how to act.'*® It may even

—
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require the ability to recognise ‘how reasons fit together’ and understand how
‘one [set of reasons] is stronger than another’!*! The Australian legal system
aims for some version of this liberal community. Intent is the inquiry the law
prescribes to make this judgment.'*? It is different to the inquiry about insanity.'*3
It is difficult to justify demoting this inquiry precisely when the law is required
to examine a person whose capacity for rational judgment may be compromised.

It is also significant that proving intent often involves a reconstructive analysis.
Where there is no direct evidence of what a person intended, such as an admission
or evidence from the accused, a decision-maker is invited to make a finding
regarding intent by drawing inferences.'** The relevant intent can be formed in a
very short space of time. This short time frame often means that analysing intent
in terms of formulating a plan and executing it, or becoming aware of a risk and
taking it, may, in fact, misrepresent human experience.'* The inquiry about intent
may be, in the context of ‘fleeting mental states’, ‘a component in a social practice
of allocating responsibility and blame’.!*¢ It may be an interpretive exercise —
a relational account of responsibility between accused persons, victims and the
wider community — as much as a literal inquiry into what a person actually
thought at the time of the impugned act.'” This exercise is likely to be ‘based
on a judgment about the way people normally (ought to) behave’.!*® Deciding the
question of mental impairment before intent deprives the accused and the fact
finder of the opportunity to exercise this relational judgment. It may sideline an
assessment of the full context for the accused person’s behaviour. Even if one
adopts a ‘retributivist’ view that criminal law exists solely to punish wrongdoers,
it is moral blameworthiness that legitimises punishment.'* Intent can, in that
context, be seen as an essential inquiry.

For these reasons, this article argues that Stiles is the better approach. The linear
process, though involving some level of abstraction, is logical in relation to the
burden of proof. Reversing it to place insanity before specific intent may create
confusion because the burden — which entails proof to two different standards —
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shifts back and forth."° Stiles also removes the need to split intent. The decision
in Ardler was a valiant attempt to deal with the inevitable problems that arise
if the mental element is stripped away. But the fact is many crimes are crimes
precisely because of the mental element. Problems have arisen from the UK
approach. In R (Young) v Central Criminal Court"" an unfit accused was charged
with dishonestly concealing material facts in relation to investment bonds. The
question was whether the prosecution had to prove the accused’s intent at the time
of the acts, or whether that was not required because of Antoine. The Court held
that the prosecution had to prove more than simply physical acts. They had to
prove the accused’s ‘present intentions’ at the time of the offence (that he intended
to reduce the value of certain bonds) but did not have to prove dishonesty, or
intention to induce the trustees to make an investment.'? After the decision in
Ardler, the ACT legislature changed the relevant legislation to replace the words
‘committed the acts that constitute the offence charged’ to ‘engaged in the conduct
required for the offence charged’.'* The explanatory statement makes it clear that
the purpose of the amendment was to eliminate the requirement to prove any
intent at all.’>* There has still been difficulty separating what is a physical act
and what is a mental ‘act’. On a charge of burglary, for example, intention to
commit theft is a ‘conduct’ element that must be proved, intention to permanently
deprive must be proved to establish theft, but dishonesty need not be.!”® This is a
somewhat absurd result.

The justifications for the Hawkins approach are utilitarian. The paramount
consideration is the prevention of harm to others.'”® But there are other ways
to achieve this balance that infringe less on the fundamental institutions of
the criminal law. The Victorian Law Reform Commission (‘the Commission’)
examined the problem in its most recent review of the CMIA."7 Generally, it
proposed that the Stiles approach should be maintained and that the jury should
consider evidence of mental impairment if it is relevant to the fault element of the
offence.”® But it qualified this approach. The qualification was based on why the
fault element might not be made out.'” The Commission drew a distinction based
on the two limbs of mental impairment in s 20(1) of the CMIA. It distinguished
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between mental impairment because the accused did not know the nature and
quality of his or her conduct, and mental impairment because he or she did not
know that the conduct was wrong.'*

The Commission took the view that it should not be possible to achieve a
complete acquittal where the reason intent could not be proved was because the
accused did not understand the nature and quality of his or her act.!®! Where a
person acted voluntarily, knowing what they were doing, but did not understand
the nature and quality of the act (the Commission gave the example of knowing
that they were cutting, but not knowing they were cutting a person’s neck) or
where a person acted voluntarily, but with no understanding of what they were
doing or the nature and quality of the act (the example was thinking they are
taking a photograph of a person when in fact they are shooting them),'? then the
prosecution should be required to prove only the physical element of the crime
before the jury considered the question of mental impairment. The Commission
recommended this should be dealt with as a threshold question for the judge,
which would determine whether the mental element of the offence would be put
to the jury.'® There is much to commend this approach. It preserves the essence of
the common law and eliminates abstractions, but places a primacy on community
protection where it is probably beyond argument that it is required.

V CONCLUSION: A PREDICTION

This issue clearly raises a number of difficult normative questions. It is also
important to acknowledge that the emotional toll of these matters can be extremely
high.'®* However, this article predicts these matters are unlikely to feature
prominently in the way the question is resolved. If it is tested on appeal, this article
predicts another, essentially conservative, analysis will prevail. The provisions of
the CMIA replaced the common law. The question is likely to be resolved using
the principles of statutory construction. And there can be little doubt that we live
in an era where a literal, textual approach to statutory construction prevails. The
High Court has stated that the task of statutory construction begins with the text
itself.'® Not only does it begin with the text, it ends with the text.'® This view is
well supported in Victorian authority. The Court of Appeal in Director of Public
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Prosecutions (Vic) v Leys'? stated:

The process of construction must always begin by examining the context of the
provision with the object of adopting an interpretation that is consistent with the
ordinary and natural meaning of the words derived from the context in which
they appear and having regard to the legislative purpose of all of the provisions
of the statute.'®

The Court of Appeal restated the rationale for adopting this textual primacy
approach in Treasurer (Vic) v Tabcorp Holdings Ltd.'® The majority stated that
not only does the separation of powers require this approach, but it also ‘avoids
the twin dangers of a “court construct[ing] its own idea of a desirable policy”,

or making “some a priori assumption about its purpose’.!”® The court ‘must

strive to give meaning to every word of the provision’,'””! and to the provision as a

whole."”” The Court of Appeal is unlikely to do anything that might be perceived
as legislating. This strict legal approach was the basis for the recent decision
that the so-called ‘baseline sentencing provisions [in Victoria] were incapable of
being given any practical operation’.!”® That legislation required judges to impose
a sentence for a number of specific offences ‘in a manner that is compatible
with Parliament’s intention’ that certain pre-determined values should become
the median sentence for those offences.”’* The legislation did not contain a
mechanism to achieve the intended future median sentence.' The Court found
this was an incurable defect because ‘the Court ha[d] no [legislative] authority to
create one”.'’”® The CMIA provisions are also to be interpreted consistently with
the principle of legality. That includes a presumption that Parliament does not
intend to invade fundamental rights and freedoms unless they have included in
the legislation unambiguous language showing a conscious decision to do so."””
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Penal statutes are to be interpreted in a way that favours liberty.'”

The CMIA uses the words ‘the conduct constituting the offence’.!”” ‘Conduct’
includes ‘doing an act and making an omission’."*® ‘Offence’ includes ‘conduct that
would, but for the perpetrator’s mental impairment or unfitness to be tried, have
constituted an offence’.!® There is nothing in these provisions that unambiguously
removes the need to prove intent. The provision does not refer to different
elements of criminal offences at all. The provision appears in pt 4 of the CMIA.
That part establishes the mental impairment defence,'®
establishes a presumption of non-impairment and standard of proof*** and sets out
the consequences of a finding of mental impairment.' There is every indication
that the words ‘conduct constituting the offence’ means all the constituent parts
of the offence, but for the specific defence of mental impairment. Generally,
acts or omissions are not offences if they are not committed with the necessary
criminal intent.'®¢ Some offences contain fault elements that are not linked to any
physical element, such as, for example, assault with intent to commit a sexual
offence.'™” The elaborate separation in the South Australian legislation is not part
of Victorian law. Neither formulation of the ACT legislation has been enough to
completely displace intent. The court in Soliman, while reluctant to engage in
statutory construction, found that the Stiles approach was ‘not inconsistent” with
the legislation.!*® For these reasons, this article concludes that, however important
the normative questions might be, Stiles will prevail with the current legislation
because there is simply not enough to displace it.
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