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Population ageing is a challenge facing governments across the
Organisation for Economic Co-operation and Development. In a bid to
increase employment rates for older workers, extend working lives and
acknowledge the inherent dignity of workers of all ages, governments
have introduced age discrimination laws, to make differential treatment
on the basis of age largely unlawful. While the core ideas and rationales
of age discrimination laws are similar in the UK and Australia, the
countries differ in the way in which the notion of ‘discrimination’ has been
developed in the case law. Drawing on employment age discrimination
cases in the UK and Australia, I argue that the Australian cases have
conceived of age discrimination in a far narrower way than those in the
UK, possibly due to the inability to justify direct age discrimination in
Australia. This has resulted in a restricted jurisprudence in Australia,
which potentially undermines the development of the law and effectiveness
of legal protection in this area.

Population ageing is a challenge facing governments across the Organisation for
Economic Co-operation and Development (‘OECD?”). The 2015 Intergenerational
Report: Australia in 2055 predicts that the number of Australians aged 65 to 84
will increase from 13 per cent to just under 18 per cent of the population by 2054—
5, and those aged 85 and over will increase from two per cent to five per cent of the
population.! The number of people of traditional working age (15—64) is therefore
declining when compared with those aged over 65, dropping from 7.3 people of
working age for every person aged 65 or over in 1975, to 4.5 people in 2015, and is
predicted to drop to 2.7 people in 2054—5.2 This will have significant consequences
for the sustainability of labour markets and social security systems. Australia is
not alone in facing these demographic trends: indeed, ageing is recognised as one
of the ‘most important challenges’ confronting OECD countries.?

* BA, LLB (Hons) (Melb), PhD (Cantab); Senior Lecturer and ARC Discovery Early Career Research
Fellow, Melbourne Law School, The University of Melbourne. This research was funded by the
Australian Government through the Australian Research Council’s Discovery Projects funding
scheme (project DE170100228). The views expressed herein are those of the author and are not
necessarily those of the Australian Government or the Australian Research Council. A preliminary
version of this work was presented at the Eighth Biennial National Australian Labour Law Association
Conference in Melbourne in 2016.

1 J B Hockey, The Treasury, 2015 Intergenerational Report: Australia in 2005 (Commonwealth of
Australia, 2015) 13.
2 Ibid 1.

3 Organisation for Economic Co-operation and Development, Ageing and Employment Policies: Live
Longer, Work Longer (2006) 9.



Defining ‘Discrimination’in UK and Australian Age Discrimination Law 761

In a bid to increase employment rates for older workers, extend working lives
and acknowledge the inherent dignity of workers of all ages, governments have
introduced age discrimination laws, to make differential treatment on the basis
of age largely unlawful. While the scope of age discrimination legislation is
not confined to employment, it is in this area that age discrimination legislation
is seen as having most potential to mitigate the economic effects of an ageing
population. Thus, it is this aspect of age discrimination laws that forms the focus
of this paper. Countering ageist stereotypes may help older workers to remain
in the workplace for longer, thereby reducing demands on pension systems and
promoting social inclusion of the elderly through work.* Thus, age discrimination
laws are seen as having both instrumental benefits for the economy and society,
and intrinsic benefits for older workers themselves.

Age discrimination laws in both Australia and the UK have been framed
around an individual rights model.> The common legal foundations of the two
countries, similar experiences of population ageing, and historical influence of
UK discrimination law on Australian legal development® make the UK a highly
appropriate comparator country for a discussion of Australian discrimination
law. However, while the core ideas and rationales of age discrimination laws
are similar in the UK and Australia, the countries differ in the way in which
the notion of ‘discrimination’ has been developed in statute and case law. Gaze
has argued that establishing ‘discrimination’ is a ‘major area of tension between
conservative and progressive’ interpretations of discrimination law.” Thus, it is an
area worthy of detailed study.

Drawing on employment age discrimination cases in the UK and Australia, |
argue that the Australian cases have conceived of age discrimination in a far
narrower way than those in the UK, possibly due to the inability to justify direct
age discrimination in Australia. This has resulted in a restricted jurisprudence
in Australia, which potentially undermines the development of the law and
effectiveness of legal protection in this area.

I OBJECTIVES AND AIMS OF AGE DISCRIMINATION LAW

It is necessary to consider the objectives and aims underlying age discrimination
laws, before assessing their capacity to achieve these ends. Age discrimination
laws are generally expressed as being aimed at achieving two objectives:

4 See, eg, ibid 17-25; OECD, Ageing and Employment Policies <http:/www.oecd.org/els/emp/
ageingandemploymentpolicies.htm>.

5 Inthe UK, see Linda Dickens, ‘The Road Is Long: Thirty Years of Equality Legislation in Britain’
(2007) 45 British Journal of Industrial Relations 463.

6 See Margaret Thornton, The Liberal Promise: Anti-Discrimination Legislation in Australia (Oxford
University Press, 1990) 1.

7 Beth Gaze, ‘Context and Interpretation in Anti-Discrimination Law’ (2002) 26 Melbourne University
Law Review 325, 341.
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instrumental economic ends, and inherent or dignity ends.® These two —
potentially conflicting — objectives are both evident in the purpose and rationale
of the Australian Age Discrimination Act 2004 (Cth) (ADA’).

First, the ADA sought to respond to the social and economic costs of demographic
ageing, by removing ‘barriers to older people participating insociety— particularly
[in] the work force’,” including by prohibiting age discriminatory employment
practices in hiring, training, setting terms and conditions of employment,
selecting for redundancy and managing retirement.' It was anticipated that this
would maximise older workers’ workforce participation, and give ‘all Australians

. equality of opportunity to participate in the social and economic life of our
country’;'" and increase organisational efficiency, which might be undermined by
reliance on stereotypical assumptions of older workers that ‘[prevent] business

from getting the best person for the job.’'

Second, in addition to these instrumental economic benefits, age discrimination
legislation also offers intrinsic benefits, by recognising the inherent worth and
dignity of workers of all ages.”* Indeed, the 4DA was thought to ‘play a key role in
changing negative attitudes about older and younger Australians.’* Thus, the 4DA
would ‘send a powerful national message about the importance of eliminating
unfair age discrimination.”’

The potential conflict between instrumental and intrinsic ends creates a ‘double
bind’ at the heart of age discrimination legislation, as discourse based on
fundamental rights competes with market logic.'" An intrinsic or fundamental
rights approach would tend towards a strong, absolute approach to the equal
treatment principle. In contrast, an instrumental or market approach provides
significant scope to use age as an organising principle, where it is deemed
expedient or economically efficient. This tension is evident in the ADA, where a
broad prohibition of age discrimination in employment is undercut by extensive
exceptions to the principle of age equality.

8 In the UK, see Alysia Blackham, Extending Working Life for Older Workers: Age Discrimination
Law, Policy and Practice (Hart Publishing, 2016) 7-13.

9 Commonwealth, Parliamentary Debates, House of Representatives, 26 June 2003, 17 623 (Daryl
Williams).

10 ADApt4.

11  Commonwealth, Parliamentary Debates, House of Representatives, 26 June 2003, 17 624 (Daryl
Williams). This has economic benefits for the country, as it reduces welfare expenditure and increases
‘self-reliance” see Australian Human Rights Commission, Willing to Work: National Inquiry into
Employment Discrimination against Older Australians and Australians with Disability (2016) 43.

12 Commonwealth, Parliamentary Debates, House of Representatives, 26 June 2003, 17 623 (Daryl
Williams).

13 Blackham, Extending Working Life for Older Workers, above n 8, 9.

14 Commonwealth, Parliamentary Debates, House of Representatives, 26 June 2003, 17 624 (Daryl
Williams).

15 Ibid.

16 Ann Numhauser-Henning, ‘The EU Ban on Age-Discrimination and Older Workers: Potentials and
Pitfalls’ (2013) 29 International Journal of Comparative Labour Law and Industrial Relations 391,
401.



Defining ‘Discrimination’in UK and Australian Age Discrimination Law 763

Evaluating the effectiveness of age discrimination law, then, can proceed from an
intrinsic or instrumental starting point. From an intrinsic or fundamental rights
perspective, effective age discrimination law would be seeking to ‘eliminate, as
far as possible, age discrimination in key areas of public life’,”” and in employment
in particular. This would be necessary to address, reduce and ultimately eliminate
the ‘negative consequences of age discrimination both on the economy and on the
health, financial and psychological wellbeing of individuals.”® To reach this end,
it would be necessary to both change individual and organisational behaviour,
and to shift societal norms and attitudes,'” which are firmly grounded in ageist
assumptions and behaviours. This is not solely the province of law and legal
change: indeed, law forms only one part of a multifaceted and complex web of
influences on social change.?

From an instrumental starting point, however, the aims of age discrimination
law are more measured: effective discrimination law should aim to reduce age
discrimination in key areas of public life, to the extent required to alleviate
the negative consequences of discrimination for the market and social systems
(such as pensions). Thus, extensive exceptions to the general prohibition of age
discrimination are allowable and desirable, so long as those exceptions promote
economic efficiency or are instrumentally useful.

While recognising the fundamental differences between these two approaches,
to assess the effectiveness of the ADA from either perspective it is necessary to
consider the extent to which age discrimination has been reduced or eliminated
in public life (and in the workforce in particular), and the extent to which the 4ADA
has promoted the workforce participation of older workers. Preliminary data from
the Australian Human Rights Commission (‘AHRC’) reveals serious concerns
about how effective the ADA has been in practice. In 2014, over a quarter (27
per cent) of surveyed Australians aged 50 years and over reported experiencing
age discrimination in employment in the previous two years.?’ The AHRC was
therefore tasked with conducting a national inquiry into discrimination against
older workers, describing this as a ‘systemic problem and a considerable barrier
to their enjoyment of human rights’.?

In its 2016 report,” the AHRC found that age discrimination against older

workers was ‘an ongoing and common occurrence’,”* and called for a ‘targeted

17 Commonwealth, Parliamentary Debates, House of Representatives, 26 June 2003, 17 622 (Daryl
Williams).

18  1Ibid 17 623.

19  Belinda Smith, ‘From Wardley to Purvis — How Far Has Australian Anti-Discrimination Law Come
in 30 Years?’ (2008) 21 Australian Journal of Labour Law 3, 4. See similarly Australian Human
Rights Commission, Willing to Work, above n 11, 331.

20  Roger Cotterrell, The Sociology of Law: An Introduction (Butterworths, 1984) 66-7.

21 Australian Human Rights Commission, National Prevalence Survey of Age Discrimination in the
Workplace: The Prevalence, Nature and Impact of Workplace Age Discrimination amongst the
Australian Population Aged 50 Years and Older (2015) 3, 18.

22 Australian Human Rights Commission, Willing to Work — Terms of Reference for the Inquiry
<https:/www.humanrights.gov.au/willing-work-terms-reference-inquiry>.

23 Australian Human Rights Commission, Willing to Work, above n 11.

24 1Ibid 59.
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focus on addressing employment discrimination and increasing the labour force
participation of older people.’* In relation to discrimination laws, the AHRC noted
significant under-reporting of age discrimination, particularly when compared
with the national prevalence of age discrimination.?® The AHRC flagged issues in
accessing legal assistance, the costs of court action, the emotional cost of pursing
a complaint, the burden of proving discrimination, issues with the comparator
test, fear of victimisation following a complaint, intersectionality, and the overall
effectiveness of an individual complaints system.?’

Some of these issues may resolve themselves over time: social change rarely
occurs quickly, and the 4DA has only been in place for just over a decade. At the
same time, other issues may reflect deeper limitations in the legal framework,
which time will not resolve. Thus, there is a serious need to re-evaluate the
effectiveness of the ADA, and to consider how it might be improved. Of course,
the way ‘discrimination’ is defined and interpreted by courts is only one possible
reason for the limited impact of the ADA. Indeed, more fundamental issues,
particularly relating to the difficulties of effecting social change through law,
may affect the 4DA and other discrimination statutes.”® However, the defining
and interpreting of ‘discrimination’ is still an important aspect to consider in
relation to legislative effectiveness.? Thus, this paper considers how the concept
of ‘discrimination’ has been developed in Australian case law, via case studies
contrasting decisions with UK precedent.

Il THE AUSTRALIAN AND UK LEGAL FRAMEWORKS

Age discrimination in employment is regulated in Australia by a myriad of pieces
of age discrimination legislation at federal,® state and territory level,*! and as
both an equality issue generally, and in relation to employment particularly.* The
differences between the federal, state and territory statutes are explored below.

Focusing initially on provisions at the federal level, the ADA s 18 makes it
‘unlawful for an employer or a person acting or purporting to act on behalf of
an employer to discriminate against’ job applicants or employees on the grounds
of age. This applies to determining who should be offered employment; setting

25 Ibid 107.

26  Ibid 320.

27  Ibid 320-7.

28  Cotterrell, above n 20, 48-9, 68. In practice, effecting social change and shifting social norms may
require a strong champion, effective implementation of law by government, and a significant period
of time to elapse. How these might be pursued in the context of age discrimination laws is a matter
for later work.

29  See similarly Smith, above n 19, 4-5.

30 Age Discrimination Act 2004 (Cth) (‘ADA’).

31  Discrimination Act 1991 (ACT); Anti-Discrimination Act 1977 (NSW); Anti-Discrimination Act 1992
(NT); Anti-Discrimination Act 1991 (QId); Equal Opportunity Act 1984 (SA); Anti-Discrimination
Act 1998 (Tas); Equal Opportunity Act 2010 (Vic); Equal Opportunity Act 1984 (WA).

32 Fair Work Act 2009 (Cth).
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terms and conditions; providing access to ‘opportunities for promotion, transfer
or training, or to any other benefits associated with employment’; dismissal; and
in relation to ‘any other detriment’. While age discrimination in employment
is also regulated by the adverse action provisions in the Fair Work Act 2009
(Cth) (‘FWA’), this paper focuses particularly on the ADA provisions and their
implementation, as the FWA definition of ‘discrimination’ expressly incorporates
action unlawful under anti-discrimination law.** Thus, while this paper does not
expressly consider the case law under the /W4, its findings are also relevant to the
interpretation of the adverse action provisions.

The situation in the UK is less complex: the Equality Act 2010 (UK) ¢ 15 (‘EgA’)
is a single piece of legislation prohibiting discrimination because of a range of
protected characteristics, including age. There is no separate legislation relating
to employment, and while some equality regulation is devolved to Northern
Ireland, Wales and Scotland, the core legislative provisions remain the same in
each region.>* The EqA4 consolidated a number of pieces of equality legislation
into a single statute in 2010, including the Employment Equality (Age) Regulations
2006 (UK) SI 2006/1031, which implemented the EU Framework Directive
2000/78% into UK law as it related to age. The EqA prohibits direct and indirect
discrimination, harassment and victimisation in the workplace on the grounds of
age during recruitment, in setting the terms of employment, deciding to award
promotions and provide training, and in dismissal.*

Il STATUTORY DEFINITION OF ‘DISCRIMINATION’

The EqA and ADA both generally prohibit direct and indirect age discrimination
in employment. However, the definitions of ‘direct’ and ‘indirect’ discrimination
differ somewhat between the legislative schemes, and between the state, territory
and federal schemes in Australia.

A Direct Discrimination

The ADA s 14 defines direct discrimination as occurring where:

(a) the discriminator treats or proposes to treat the aggrieved person less
favourably than, in circumstances that are the same or are not materially

33 Ibid s 351(2)(a). For discussion of the adverse action provisions generally, see the work being
undertaken by Anna Chapman and Beth Gaze as part of the project Reshaping Employment
Discrimination Law.: Towards Substantive Equality at Work? (ARC grant DP110101076). In relation
to age, see Therese MacDermott, ‘Challenging Age Discrimination in Australian Workplaces: From
Anti-Discrimination Legislation to Industrial Regulation’ (2011) 34 University of New South Wales
Law Journal 182, 199-2009.

34 Northern Ireland Act 1998 (UK) ¢ 47; Employment Equality (Age) Regulations (Northern Ireland)
2006 (NT) SR 2006/261; EqA ss 209, 210.

35  Council Directive 2000/78/EC of 27 November 2000 Establishing a General Framework for Equal
Treatment in Employment and Occupation [2000] OJ L 303/16.

36 EqAs39.
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different, the discriminator treats or would treat a person of a different age;
and

(b) the discriminator does so because of:
(1)  the age of the aggrieved person; or

(i)  a characteristic that appertains generally to persons of the age of
the aggrieved person; or

(iii) a characteristic that is generally imputed to persons of the age of
the aggrieved person.

Section 5 of the ADA defines ‘age’ to include ‘age group’. Similar provisions are
in place in New South Wales,?” South Australia,*® and Queensland.** In Western
Australia, the discriminator must actually treat the person less favourably: there
is no mention of ‘proposes to treat’.*?

Under the Eq4 s 13, direct discrimination is defined as occurring where, ‘because
of a protected characteristic, A treats B less favourably than A treats or would
treat others.” Age as a protected characteristic is defined in s 5 as being a reference
to a person of a particular age group, whether that is defined by reference to a
particular age or to a range of ages.

Both jurisdictions require that ‘less favourable’ treatment be ‘because of”
age, meaning there is a broad similarity between the provisions. However, the
Australian 4DA provides more specificity regarding what might constitute
direct age discrimination, at least in relation to characteristics and imputed
characteristics. The ADA also includes a requirement that the treatment is less
favourable than that ‘in circumstances that are the same or are not materially
different’, which is not a requirement under the UK EgA.

Both the 4DA4 and EqA rely on a comparator for establishing discrimination. The
challenges of this approach have been well documented,* particularly where it is
difficult to produce a suitable real or hypothetical comparator. This is especially
complex in the context of age, where it is also difficult to identify the age of the
relevant comparator, given ‘age groups’ are nebulous and context-specific.** This

37  Anti-Discrimination Act 1977 (NSW) s 49ZYA(1)(a).

38  Equal Opportunity Act 1984 (SA) ss 6(3), 85A.

39 Anti-Discrimination Act 1991 (Q1d) s 10.

40  Equal Opportunity Act 1984 (WA) s 66V(1).

41 In relation to young workers, see Alysia Blackham, ‘Falling on Their Feet: Young Workers,
Employment and Age Discrimination’ (2015) 44 Industrial Law Journal 246. See also Smith, above
n 19.

42 Seesimilarly Therese MacDermott, ‘Affirming Age: Making Federal Anti-Discrimination Regulation
Work for Older Australians’ (2013) 26 Australian Journal of Labour Law 141, 144.



Defining ‘Discrimination’in UK and Australian Age Discrimination Law 767

may be compounded by the requirement under the 4DA that the treatment occur
‘in circumstances that are the same or are not materially different’.*

In its 2016 report, the AHRC recommended that the government consider
amending federal discrimination laws to remove the comparator requirement, and
replace it with a ‘detriment’ test based on the Discrimination Act 1991 (ACT).**
Under the provisions in both the Australian Capital Territory and Victoria,
direct discrimination occurs where someone is treated or proposed to be treated
‘unfavourably’ because of age.* In Tasmania, direct discrimination is being
treated less favourably because of age: proposed treatment is not mentioned.*
In these jurisdictions, establishing discrimination is no longer a comparative
exercise: the focus is on the treatment of the complainant, not how others may or
may not have been treated.*’

In the Northern Territory, the definition is substantially different: discrimination
includes ‘any distinction, restriction, exclusion or preference made on the
basis of an attribute that has the effect of nullifying or impairing equality of
opportunity’,*® and proposed or actual less favourable treatment is one example
of discrimination, but does not limit the generality of the definition.** Recasting
the definition of direct discrimination in this broad way could substantially alter
how the law is interpreted and applied in the courts.

B Indirect Discrimination

Indirect discrimination is defined in s 15 of the ADA as occurring where:

(a) the discriminator imposes, or proposes to impose, a condition, requirement
or practice; and

(b)  the condition, requirement or practice is not reasonable in the circumstances;
and

(c)  the condition, requirement or practice has, or is likely to have, the effect of
disadvantaging persons of the same age as the aggrieved person.

Thus, it does not appear that the condition, requirement or practice needs to
disadvantage the claimant in particular. Further, the condition, requirement or

43 ADA s 14(a). In relation to disability, see Purvis v New South Wales (2003) 217 CLR 92 (‘Purvis’).
This decision has been extensively criticised: see Colin D Campbell, ‘A Hard Case Making Bad
Law: Purvis v New South Wales and the Role of the Comparator Under the Disability Discrimination
Act 1992 (Cth)’ (2007) 35 Federal Law Review 111; Kate Rattigan, ‘Purvis v New South Wales
(Department of Education & Training): A Case for Amending the Disability Discrimination Act 1992
(Cth)’ (2004) 28 Melbourne University Law Review 532; Smith, above n 19.

44 Australian Human Rights Commission, Willing to Work, above n 11, 336.

45 Equal Opportunity Act 2010 (Vic) s 8(1); Discrimination Act 1991 (ACT) s 8(2).

46  Anti-Discrimination Act 1998 (Tas) s 14(2).

47  See Wang v Australian Capital Territory (Discrimination) [2015] ACAT 5 (16 January 2015) [78]—
[79].

48  Anti-Discrimination Act 1992 (NT) s 20(1)(a).

49  1Ibid s 20(2).
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practice must be shown to be reasonable to not be unlawful.*® Similar provisions
are in place in Victoria® and Tasmania.’> In New South Wales, South Australia
and Western Australia the provision is framed somewhat differently, to require
that a ‘substantially higher proportion’ of people who are not of that age be able
to comply with the condition or requirement.® Queensland, by contrast, requires
only a ‘higher proportion’>* The Australian Capital Territory, Western Australia
and New South Wales also omit mention of a ‘practice’, referring only to a
requirement or condition.® This is a far more restrictive definition of indirect
discrimination. In the Northern Territory, by contrast, there is no distinction
made between direct and indirect discrimination.*

These Australian provisions may be contrasted with the UK legislation. Section
19 of the EqA defines indirect discrimination as where ‘A applies to B a provision,
criterion or practice which is discriminatory in relation to a relevant protected
characteristic of B’s.” A provision, criterion or practice (‘PCP’) is discriminatory
if:
(@) A applies, or would apply, it to persons with whom B does not share the
characteristic,

(b) it puts, or would put, persons with whom B shares the characteristic at a
particular disadvantage when compared with persons with whom B does not
share it,

(c) it puts, or would put, B at that disadvantage, and
(d) A cannot show it to be a proportionate means of achieving a legitimate aim.

Two key differences stand out when contrasted with the ADA: first, the PCP must
put B at that disadvantage;’” and, second, the discrimination is not unlawful if it is
shown to be a proportionate means of achieving a legitimate aim. This is a more
complex, multi-stage test than that of ‘reasonableness’. Indeed, in the context
of sex discrimination, Thornton has described the ‘reasonableness’ standard as
‘a classic instance of the abdication of responsibility by the legislature’, which

50 And, under ADA s 15(2), ‘the burden of proving that the condition, requirement or practice is
reasonable in the circumstances lies on the discriminator.”

51 Equal Opportunity Act 2010 (Vic) s 9. Though, in Victoria, guidance is provided as to the criteria for
determining what is ‘reasonable’: s 9(3).

52 Anti-Discrimination Act 1998 (Tas) s 15(1).

53 Anti-Discrimination Act 1977 (NSW) s 49ZYA(1)(b); Equal Opportunity Act 1984 (WA) s 66V(3)(a);
Equal Opportunity Act 1984 (SA) s 85A(b)(i). This more restrictive test proved fatal to the claim in
Shirley v Director-General, Department of Education and Training [No 2] [2009] NSWADT 235 (15
September 2009).

54  Anti-Discrimination Act 1991 (Q1d) s 11(1)(b).

55 Anti-Discrimination Act 1977 (NSW) s 49ZYA(1)(b); Discrimination Act 1991 (ACT) s 8(3); Equal
Opportunity Act 1984 (WA) s 66V(3).

56  Anti-Discrimination Act 1992 (NT) s 20.

57 This could have a significant impact in practice: see the discussion in Home Office (UK Border
Agency) v Essop [2016] 3 All ER 137, 157-9 [60]-[61], [66]. This is consistent with the law in
NSW, WA, SA and Queensland, where the aggrieved person must not be able to comply with the
requirement or condition: Anti-Discrimination Act 1977 (NSW) s 49ZYA(1)(b); Anti-Discrimination
Act 1991 (Q1d) s 11(1)(a); Equal Opportunity Act 1984 (WA) s 66V(3)(c); Equal Opportunity Act 1984
(SA) s 85A(b).
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depends entirely on the judiciary for meaning.”® The impact of these differences
is difficult to assess, given there is minimal case law on this aspect of the ADA.%
In Queensland, Victoria and the Australian Capital Territory, the statute goes
a step further, providing guidance as to the criteria for determining what is
‘reasonable’® and, in Victoria and the Australian Capital Territory, integrating
proportionality as one criteria for assessing reasonableness.®' It is unclear how
these two standards — of reasonableness and proportionality — interact in
practice, with no age discrimination case law on this point, and limited case law
in other areas.®

C Burden of Proof

The EgA contains a provision shifting the burden of proof in discrimination
cases: ‘if there are facts from which the court could decide, in the absence of any
other explanation, that a person ... [has] contravened the [Eg4], the court must
hold that the contravention occurred’, unless it can be shown that the person did
not contravene the £gA.%* Unlike in the UK, there is no provision for the shifting
of the burden of proof under the ADA,** which may have implications for the
development of the concept of ‘discrimination’.®® However, in relation to indirect
discrimination, ‘the burden of proving that the condition, requirement or practice
is reasonable in the circumstances lies on the discriminator.’*

58 Margaret Thornton, ‘Sex Discrimination, Courts and Corporate Power’ (2008) 36 Federal Law
Review 31, 48.

59  Though, under the FWA, see Australian Catholic University Ltd [2011] FWA 3693 (10 June 2011)
[33], where it was held that a term in an enterprise agreement providing for differential treatment
of employees selected for redundancy, depending upon whether they had passed their ‘normal
retirement date’, was not reasonable where there was no compulsory retirement age and employees
could ‘otherwise continue in employment for an indefinite period ... particularly [given the] ageing
population and a policy imperative’ to extend working lives. Ultimately, however, it was not necessary
to decide this point, given the court felt it was actually a case of direct discrimination.

60  Anti-Discrimination Act 1991 (Q1d) s 11(2); Equal Opportunity Act 2010 (Vic) s 9(3); Discrimination
Act 1991 (ACT) s 8(5).

61  Equal Opportunity Act 2010 (Vic) s 9(3)(b); Discrimination Act 1991 (ACT) s 8(5)(c).

62 See, eg, Wang v Australian Capital Territory (Discrimination) [2016] ACAT 71 (30 June 2016), where
reasonableness was discussed extensively, but with limited mention of proportionality.

63  EqA s 136.

64  See Neil Rees, Simon Rice and Dominique Allen, Australian Anti-Discrimination Law (Federation
Press, 2" ed, 2014) 142.

65  Inits 2016 report, the AHRC made no recommendation relating to the burden of proof: see Australian
Human Rights Commission, Willing to Work, above n 11, 335-6.

66  ADA s 15(2). For further literature on the burden of proof in Australia and the UK, see Dominique
Allen, ‘Reducing the Burden of Proving Discrimination in Australia’ (2009) 31 Sydney Law Review
579.



770 Monash University Law Review (Vol 43, No 3)

IV JUDICIAL INTERPRETATION OF ‘DISCRIMINATION’

There is limited case law on the 4DA, and many cases are raised (and dismissed)
in applications for summary dismissal, rather than entailing a full hearing.®’
There is also limited case law at the state and territory level, with only 50 age
discrimination cases reported to the start of 2016 (one in Victoria, 20 in New
South Wales, 14 in Queensland, three in Western Australia, two in the Australian
Capital Territory, two in the Northern Territory, two in South Australia, and
six in Tasmania). In only eight of these 50 cases was the claimant ultimately
successful,®® and two of these successful cases related to the gathering of
‘unnecessary information’ by employers.®® Thus, there has been limited analysis
to date of the meaning of ‘discrimination’ in the context of the ADA or equivalent
state or territory legislation. However, some general insights might be gained
from Australian case law and literature regarding findings of discrimination in
relation to other protected characteristics, such as race and sex.

First, in the context of ‘serious’ civil matters generally, it appears that there is
a subtly higher standard of proof than the balance of probabilities in Australia.
In Briginshaw v Briginshaw (‘Briginshaw’), Dixon J framed the standard to be
one of ‘reasonable satisfaction’, which will be informed by the ‘seriousness of
an allegation made’’® As de Plevitz has traced, this standard was adopted by
all anti-discrimination jurisdictions in Australia, based on the assumption that
discrimination was a ‘serious matter’, even before the passing of the 4DA.”" Since
then, the Briginshaw standard (as developed in later case law) has been adopted
in statute.”” The Evidence Act 1995 (Cth) s 140 provides:

(1) In a civil proceeding, the court must find the case of a party proved if it is
satisfied that the case has been proved on the balance of probabilities.

(2)  Without limiting the matters that the court may take into account in deciding
whether it is so satisfied, it is to take into account:

(a) the nature of the cause of action or defence; and
(b) the nature of the subject-matter of the proceeding; and

(c) the gravity of the matters alleged.

67  See similarly Therese MacDermott, ‘Resolving Federal Age Discrimination Complaints: Where
Have All the Complainants Gone?’ (2013) 24 Australasian Dispute Resolution Journal 102, 105.

68  Willmott v Woolworths Ltd [2014] QCAT 601 (29 September 2014); Hosking v Fraser [1996]
NTADComm 2 (17 July 1996); Talbot v Sperling Tourism & Investments Pty Ltd (2011) 211 IR 419;
McCauley v Club Resort Holdings Pty Ltd [No 2] [2013] QCAT 243 (13 May 2013); Bloomfield v
Westco Jeans Pty Ltd [2001] EOC 93-161; Hopper v Virgin Blue Airlines Pty Ltd [2005] EOC 93-417,
Skinner v Lightning Bolt Co Pty Ltd [2001] QADT 12 (4 July 2001); Tully v McIntyre [1999] EOC 92-
983.

69  Willmott v Woolworths Ltd [2014] QCAT 601 (29 September 2014) [62]; Hosking v Fraser [1996]
NTADComm 2 (17 July 1996).

70  (1938) 60 CLR 336, 362.

71  Loretta de Plevitz, ‘The Briginshaw “Standard of Proof” in Anti-Discrimination Law: “Pointing with
a Wavering Finger”” (2003) 27 Melbourne University Law Review 308.

72 See Vergara v Ewin (2014) 223 FCR 151, 158.
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Thus, the interpretation of ‘discrimination’, and factual findings in age
discrimination cases, will likely require stronger evidence than in the UK,” given
discrimination in Australia is generally assumed to be a ‘serious matter’ or matter
of ‘gravity’™ The shifting of the burden of proof in discrimination cases in the
UK stands in stark contrast to the higher standard of proof applied to Australian
claimants.

Beyond the Briginshaw test and Evidence Act 1995 (Cth), Thornton and
Luker have argued that the evidential bar is even higher in the context of age
discrimination, as ‘competing rationalities’ make it extremely difficult to prove
age discrimination without a reverse onus of proof.”® For example, an employer
might rationalise their actions towards older workers on the basis of restructuring
or downsizing, or through arguments based on ‘incompetence’’® This reflects the
‘double bind’ of age discrimination law and the tension between instrumental
and intrinsic aims. Thornton and Luker further argue that state and territory
tribunals exhibit less sympathy for ‘mature-old’ and ‘old-old’ claimants, than
for ‘young-old’ claimants,” possibly reflecting these competing rationalities, or
perhaps demonstrating a stereotypical association between age and capacity.”
Thus, ‘discrimination’ might be even harder to establish in the context of the 4DA
than for other forms of discrimination.

Second, Gaze has argued that there is ‘limited understanding of equality and
discrimination in mainstream Australian legal ... thought’, which influences
the judicial interpretation of discrimination statutes.”” Judges often interpret
discrimination law using ‘neutral’ principles of statutory interpretation, ignoring
the need for purposive interpretation to adequately interpret discrimination
statutes and achieve equality.®® Going further, Gaze argues that the judicial ‘elite’
may have limited understanding of disadvantage or discrimination, making
it difficult for judges to recognise the seriousness of discrimination.’! This,
then, means that a ‘neutral’ interpretation of discrimination statutes is likely
to undermine the progressive potential of discrimination laws, and may even
replicate ‘[p]ractices of discrimination and disadvantage’ in the implementation

73 Indeed, the UK House of Lords appears to have rejected any different standard of proof: in the
context of care proceedings, see Re B (Children) (Care Proceedings: Standard of Proof) (CAFCASS
Intervening) [2009] 1 AC 11, 21 [15] (Lord Hoffmann), 35 [69]-[70] (Baroness Hale of Richmond).
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Sharma v Legal Aid [2002] FCAFC 196 (21 June 2002) [40]; but see Huntley v New South Wales
[2015] FCCA 1827 (26 June 2014) [87]-[91], where there was insufficient pleading regarding the
‘seriousness’ of the discrimination.
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of equality law.®* This general approach to discrimination law may also promote
a narrow interpretation of ‘discrimination’ in the context of the ADA.

This limited approach to interpreting discrimination statutes runs counter to
developments in statutory interpretation more generally. It is clear that judges
now accept the need to adopt a purposive or contextual approach to statutory
interpretation, even without the presence of statutory ambiguity:*> the object
of statutory construction is to give effect to Parliament’s (imputed, objective)
purpose, as expressed in the statute.®* Indeed, the Acts Interpretation Act 1901
(Cth) s 15AA expressly endorses a purposive approach to interpretation, even if
the words of the statute are clear.®

That said, while a purposive approach might be adopted, identifying statutory
objects or purposes can be elusive.® Much has been written on how (if at all) it is
possible to identify legislative intentions.*” This task is complicated by the fact that
legislation rarely pursues one goal or objective, and often involves compromise or
negotiation between different objectives.®® Purposes are often broad and general,
meaning they can be of limited assistance to the interpretive exercise.® In the
UK, I have analysed the objectives driving age discrimination law and policy, and
conclude that these aims are variously inconsistent, ambiguous, and ill-defined.*
If similar, competing objectives are present in Australia (which is perhaps
inevitable given the ‘double bind’ of age discrimination law), it will be difficult for
judges to identify the ‘purpose’ driving age discrimination legislation: a singular,
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unambiguous purpose does not exist. Age discrimination legislation is not alone
in being ‘bifurcated’ in its purpose, as attempts are made to ‘converge essentially
incompatible policy goals’.®! It is up to judges to try to reconcile these competing
purposes as best they can, even where this represents a ‘delegation to the courts’ of
issues that are deemed too complex to be resolved in the parliamentary process.”

The question for judicial interpretation, then, is how far Parliament has been
willing to go to achieve a purpose.”® For Manning, the best way for judges to
respect this legislative compromise is through textualism, and a move away
from purposivism.”* This reflects the Australian courts’ focus on purpose as it
is expressed in the legislative text. In relation to how far Parliament has been
willing to go to reduce age discrimination, the answer is probably not very far:
sweeping exceptions to the prohibition of age discrimination in Australia and the
UK mean the statutes are limited in the extent to which they are pursuing age
equality, and this is likely to influence judicial interpretation of the statutes.

Even with courts being directed to take a purposive approach to interpreting
equality statutes, though, ‘there is still scope for ... courts to limit rather than
promote ... equality.’® All statutes are ‘rotten with ambiguity’,*® and legal terms
are ‘infinitely contestable.””’ Judges must make a choice between competing
interpretations®® and, in doing so, are empowered to declare and create meaning.”
While a purposive interpretation might be the aim, then, this still leaves judges
with substantial discretion. A ‘purposive approach’ applied by two different
judges can lead to two radically different outcomes:'” Chief Justice Spigelman,
writing extra-judicially, identifies a ‘spectrum of judicial opinion’, from strict
literalism to broad purposive interpretation.””! The choice between competing
interpretations is likely linked to a judge’s subconscious (or, indeed, conscious)
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preferences and experiences,'”” including their ideological bent'® and their view
of the judicial role.'” These “‘deep-lying” considerations’ (as described by the
Hon Michael Kirby)'® are rarely articulated, but may fundamentally sway judicial
decision-making and interpretation. As Chief Justice Spigelman has noted, there
is a very real risk that judges might import their own perception of what is a
‘desirable result’ in their quest to identify legislative purpose.'®

To avoid a narrow interpretation of equality law, some statutes include broad
objects or interpretation sections, to promote a purposive interpretation.
However, these sections must be interpreted in the context of other provisions
in the Act.!” Further, there is a distinction between the purpose or objects of a
statute, and the intention of Parliament: intention is what ‘relates to the meaning
of the enactment’ or section.'®® Section 3 of the ADA specifies its objects as
including to: ‘eliminate, as far as possible, discrimination against persons on the
ground of age’; ‘to promote recognition and acceptance within the community
of the principle that people of all ages have the same fundamental rights’; and
‘to respond to demographic change by: (i) removing barriers to older people
participating in society, particularly in the workforce; and (ii) changing negative
stereotypes about older people’. These broad objects should promote a purposive
interpretation of the 4DA, though their impact will likely be limited if interpreted
in the context of other substantive sections of the Act.

Going further, the Discrimination Act 1991 (ACT) s 4 says that the objects of that
Act include to ‘eliminate discrimination to the greatest extent possible’® and
‘promote and facilitate the progressive realisation of equality, as far as reasonably
practicable’." More specifically, s 4A A requires that the Act be interpreted in a
way beneficial to those with protected attributes ‘to the extent it is possible to do
so’ consistently with the Act’s objects and the Human Rights Act 2004 (ACT).
The Human Rights Act 2004 (ACT) s 30 also requires that statutes ‘be interpreted
in a way that is compatible with human rights’, ‘[s]o far as it is possible to do
so consistently with [the statute’s] purpose’. Human rights include the ‘right to
equal and effective protection against discrimination on any ground’ s 8(3).""
This is likely to encourage courts to adopt a more purposive and less ‘neutral’
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approach to the interpretation and application of the statute. However, the Act
does not specifically define what it means by ‘equality’, potentially undermining
the efficacy of the interpretation sections: broad statutory objectives may be
of limited help in addressing specific problems of interpretation.'” Thus, it is
questionable to what extent broad objects or interpretation sections will actually
promote a purposive interpretation in practice.

The EqA does not have an objects or interpretation section. Further, while some
human rights-based interpretative provisions are in place in the UK, they do
not generally extend to equality law. The Human Rights Act 1998 (UK) c 42,
s 3(1) requires, ‘[s]o far as it is possible to do so’, for legislation to ‘be read and
given effect in a way which is compatible with the Convention rights.” However,
the FEuropean Convention on Human Rights' is limited in its reference to
discrimination, which relates to rights under the Convention only: art 14. The
broader prohibition of discrimination in Protocol 12 to the Convention for the
Protection of Human Rights and Fundamental Freedoms™ is not one of the
Convention rights to which the Human Rights Act refers: see s 1. Indeed, the UK
has not signed or ratified this Protocol. Thus, there is limited statutory framing
to promote a purposive interpretation of the EgA. This may mean that European
human rights norms will have less influence on the development of UK equality
law than on other fields.

Third, and relatedly, in the context of sex discrimination, Thornton has mapped
the move by Australian appellate courts from ‘an expansive and paideic view
of the legislation to a more restrictive and positivistic approach’!’> Thus, the
educative or progressive potential of discrimination legislation is increasingly
being ignored, in favour of a conservative and norm-maintaining focus.!¢
Judges’ ‘innate conservatism’, reinforced through rules of precedent and the
non-representativeness of the judiciary, may therefore undermine the progressive
potential and expansive interpretation of discrimination law.!”

Fourth, drawing on the decision on disability discrimination in Purvis'*® (discussed
further below), Smith has argued that the High Court has limited the progressive
potential of equality law, by focusing on formal rather than substantive equality
in direct discrimination cases.'"” For Smith, adopting formal equality as the
notion ‘underpinning direct discrimination’ (in this case, through the comparator
requirement) fails to promote meaningful inclusion of under-represented groups,
and produces a ‘strong conformist pressure’ to participate in work by meeting
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established rules and requirements.”® An approach premised on formal equality
minimises the transformative potential of equality and discrimination law, and
means it is likely to have limited impact in practice.

Drawing on these general insights from other forms of discrimination, we can
hypothesise that age discrimination will generally be interpreted narrowly in
Australia, and generally favour a conservative construction of the ADA. In this
context, the case law on the ADA that is available is illuminating, particularly
when contrasted with UK case law.

In the sections that follow, 4DA cases are contrasted with UK cases with similar
factual circumstances or where similar issues have arisen. The sampling of the
UK cases is designed to be illustrative of the disparate approaches taken by
UK and Australian courts to questions of ‘discrimination’. It is by necessity not
comprehensive, as many historical UK age discrimination cases heard at tribunal
level are not reported or accessible online,'”’ meaning comprehensive research
or searching of case law is not possible. Cases have been sourced from those
reported, or accessible online, with a view to being as comprehensive and accurate
as possible in the depiction of UK court and tribunal decision-making. However,
given the methodological limitations of obtaining an accurate ‘sample’ or search
of lower level UK case law, these cases should be seen as illustrative only, and
cannot be assumed to depict comprehensive or unambiguous trends. Overall,
though, these cases show that UK courts and tribunals are generally adopting a
far more expansive approach to the interpretation of age discrimination law than
courts in Australia.

A Length of Service and Treatment after Disciplinary
Proceedings

A conservative approach is manifested in the approach of Australian federal
courts to ‘length of service’ and performance management issues: there is limited
evidence that Australian courts are willing to draw any link between treatment
based on length of service or treatment after performance management and age
discrimination. In contrast, UK courts have recognised that these issues are
closely intertwined, and may well represent a form of age discrimination.

In Australia, in Fernandez v University of Technology, Sydney (‘Fernandez’) (an
application for summary dismissal of an ADA claim),'”> Ms Fernandez entered
into a pre-retirement contract with the University of Technology, Sydney (‘UTS”)
after a grievance procedure expressed ‘disapproval’ about her actions towards a
more junior employee.'?* Under the pre-retirement contract, Ms Fernandez would
relinquish her tenured position as an administrative officer, in exchange for a two-
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year contract at a higher rate of pay.'”* At the end of the contract, Ms Fernandez
would cease her employment at UTS.'* Four years after the end of the contract,
Ms Fernandez lodged a complaint with the AHRC alleging age discrimination by
UTS, on the basis of ‘forced retirement under duress’.'*

The decision in Fernandez hinged on s 16 of the ADA, which required age to
be the ‘dominant’ reason for an act. Section 16 was amended by the Disability
Discrimination and Other Human Rights Legislation Amendment Act 2009
(Cth) sch 1 cl 1 (effective 5 August 2009), to require that age only be ‘one of the
reasons’ for an act. Thus, Fernandez has limited relevance for assisting with the
interpretation of the ADA as it now stands.

However, while the Federal Circuit Court of Australia (‘FCCA’) could have
decided (and, indeed, did decide) that age was not the ‘dominant’ reason for Ms
Fernandez’s treatment,'”’ it also went a step further, to hold that age was not
any reason for the conduct.!”® The FCCA found that the ‘only fact which could
conceivably provide any link between the actions of UTS complained of by the
applicant and her age is the suggestion to her by her supervisor: “why don’t you
consider retiring, 20 years is a long time””.'” Even if this was accepted, for the
FCCA, this ‘would not establish that any reason for UTS’ conduct was her age.”'*°
The FCCA justified this on two grounds.

First, Ms Fernandez’s age was ‘never mentioned’, and the ‘fact that a person has
worked in one workplace for 20 years does not give an accurate indication of their
age.’' The FCCA’s approach ignores the likely association between period of
service and age: it is much more likely that people with a longer period of service
(particularly 20 years of service) will be older. Thus, the FCCA dismissed the
link between age and years of service far too quickly.

Second, and relatedly, the FCCA held that ‘although a reference to retirement
might give rise to some inference connected to a person’s age’, the matter
specifically mentioned here was length of service, and not age.’?> Again, this
ignores the general association between age and length of service: extended
length of service is a characteristic that appertains generally to persons of an
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older age."** Similarly, discussions of retirement are generally confined to older
workers, though this does not necessarily make them discriminatory.

The FCCA therefore doubted whether Ms Fernandez could establish direct or
indirect discrimination on these facts.'** However, it is arguable that encouraging
Ms Fernandez to sign a pre-retirement contract is less favourable treatment
because of her age. Younger employees would be unlikely to be encouraged to
sign a pre-retirement contract after an adverse finding in a grievance process:
instead, they would likely be offered training, mentoring or performance guidance
to try to address the issue (particularly in a university setting, where enterprise
agreements make dismissal a long process).'**

The finding in Fernandez can be contrasted with that in the NSW case of Talbot
v Sperling Tourism & Investments Pty Ltd (‘Talbot’),"*® where the Tribunal held
that the employee’s dismissal (allegedly on performance grounds) was harsher
than the treatment afforded to other drivers who had arguably committed more
serious infractions.”’” Other drivers were given warnings and opportunities to
improve: Mr Talbot was not."*® The Tribunal held that the reason for this different
treatment was Mr Talbot’s age.'* However, here the facts of Talbot diverge from
Fernandez: the employer explicitly mentioned Mr Talbot’s age and (perceived)
deteriorating capacity in the termination letter,'® rather than referring to length
of service. It is unclear whether this case would have been successful without this
pivotal fact.

Both these cases may be contrasted with the UK case of Hetherington v London
Borough of Brent (‘Hetherington’).!*" In that case, Mrs Hetherington, a teacher in
her 60s, was assessed as being ‘inadequate’ in an anonymous report after years
without complaint about her teaching.'? Following this report, the Head Teacher
sent a letter to Mrs Hetherington indicating that if her performance did not
improve she would be performance managed, and she was told she should resign
with ‘dignity”."** The UK Tribunal found that the Head Teacher and a consultant
had conspired to force Mrs Hetherington out of the school, and a text message
between the two indicated that pay issues could be resolved if Mrs Hetherington
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left — she cost too much.'** The Tribunal held that the school had attempted to
get rid of (expensive) older teachers, which was a form of age discrimination.'®

While there is far more evidence to ground a finding of age discrimination in this
case than in Fernandez,* Hetherington illustrates the potentially discriminatory
effects of encouraging older workers to resign or sign pre-retirement contracts on
the back of performance processes. Further, in Hetherington, a plan or conspiracy
to remove Mrs Hetherington was seen as a manifestation of age discrimination,
not a separate reason for action like in Fernandez.

Similarly, in the UK case of Peters v Rock Chemicals Ltd,'" Mr Peters, an
accountant, was dismissed at age 67 after missing a tax payment on the company’s
behalf and incurring a large fine for the company,'*® and on the basis of a number
of other matters. Mr Peters argued that the real reason for his dismissal was that
he refused to retire at age 65:'° indeed, Rock Chemicals had already recruited
Mr Peters’s successor.”® The Employment Tribunal upheld Mr Peters’s claim of
age discrimination.”' There was evidence that Mr Peters was the only employee
disciplined in relation to the tax payment (though he was not the only one
involved) and historical allegations of misconduct were raised at a succession-
planning meeting.'

With the shifting of the burden of proof under the Eq4, Mr Peters had to
‘show facts from which the Tribunal could conclude that the reason for the less
favourable treatment was for a reason related to’ Mr Peters’s age.'* Once that was
established, the burden would shift to Rock Chemicals to ‘show that the reason
for the treatment was for a completely different reason that was not related to the
claimant’s age at all.”’>* The orchestration of the succession-planning meeting, the
way Mr Peters was treated at that meeting, and the raising of historical allegations
of misconduct, were sufficient for the Tribunal to find that ‘the reason why [Mr
Peters] was treated in the way he was, was for a reason related to his age.”'> The
Tribunal found that Mr Peters was dismissed because he had reached the age of
65 and management wanted him to retire.'”® This would not have happened to ‘a
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The burden of proof therefore shifted to Rock Chemicals to show that the reason
for the treatment ‘had nothing to do with the claimant’s age.”’*® The Tribunal
found that the evidence of the Managing Director and Personnel Manager of
Rock Chemicals was unreliable, meaning the company could not show that the
reason for the treatment had nothing to do with age.'”” The Tribunal therefore
found that age discrimination had occurred, and was not justified.'®® Thus, Mr
Peters’s claim was upheld. This case illustrates the importance of the shifting of
the burden of proof in establishing whether conduct is discriminatory in the UK.

Beyond the use of performance processes, length of service is often regarded
as potentially age discriminatory in UK case law. However, an employer taking
into account length of service is often seen as disadvantaging younger workers,
particularly in redundancy situations. For example, the use of (shorter) length of
service to select for redundancy was challenged in Rolls-Royce plc v Unite the
Union (‘Rolls Royce’),'”" where the employers argued that the provisions were
indirectly age discriminatory against younger workers.'®> The case proceeded on
the basis that the provisions were indirectly discriminatory,'®® with the ultimate
issue being whether the provisions could be justified as a ‘proportionate means of
achieving a legitimate aim’.!** In that case, Wall LJ noted that the length of service
provisions were just one of a number of criteria, and were not ‘determinative
or definitive of selection.' Further, the collectively negotiated redundancy
agreement was designed to ‘reconcile the different perspectives of company
and the union in order to produce a selection process which [was] fair.’'é® In this
context, ‘to reward long service ... [is] an entirely reasonable and legitimate
employment policy’.'” Thus, the length of service criterion was a proportionate
means of achieving the legitimate aims of rewarding loyalty, and achieving a
stable workforce via a fair redundancy selection process.'®® This was supported by
there being no evidence to contradict the union’s assertion that younger workers
accepted the provision.'® Similarly, Arden LJ held that the provisions achieved
legitimate aims of rewarding experience and, as part of a collectively negotiated
agreement, implementing ‘a scheme for redundancy in a peaceful fashion”.”’ In
relation to proportionality, Arden LJ noted that the scheme had been collectively
agreed; was substantively different to last-in, first-out, which might have been
‘objectionable’; and that length of service was only one criterion.'”" Therefore, the
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provision was a proportionate means of achieving a legitimate aim. In contrast,
Aikens LJ declined to make a finding of proportionality on the facts at hand."”
While mostly focused on justification, Rolls Royce provides a strong example of
the willingness of UK courts to recognise the potentially discriminatory effects
of length of service provisions.

Similarly, in Hannell v Rydon Group Ltd,'” Mr Hannell (age 38) was selected for
redundancy. One of the criteria in the selection process was length of experience
(‘relevant project delivery experience’), which was worth 40 out of a possible
95 points. To achieve full points on this criterion, an employee would need to
have been employed in the industry for 16 years. The Tribunal held that this
provision disadvantaged the claimant and other younger workers, who were
‘[s]elf evidently’ unable to achieve this length of experience.” The employer
argued that the policy was supported by the legitimate aim of ensuring ‘stability
in a difficult economic time’ by keeping employees with the most experience.'”
However, the employer had not shown that additional years’ experience resulted
in (or was likely to result in) better performance of the role. Additional evidence
was required to show that the provision was proportionate. Thus, the length of
service criterion was discriminatory.

Letting length of service influence performance management processes was
also found to be discriminatory in Bloomfield v Whitbread Group plc.’® Ms
Bloomfield (age 17) was dismissed from her job at the Premier Inn after an
argument with a co-worker (age 51). Unlike Ms Bloomfield, the co-worker was
only given a final written warning. The Tribunal found that length of service was
the only distinguishing factor between Ms Bloomfield and her co-worker that
could justify their different treatment. The Tribunal held that it was ‘obvious and
unarguable’ that considering length of service in the disciplinary process would
have an adverse impact on younger workers, particularly those aged 17 and under,
as they had less opportunity to accrue length of service."”” The respondent failed
to show that there was a legitimate aim underlying this practice: in the absence
of evidence, the Tribunal refused to assume that length of service meant an
employee posed less of a risk of misconduct, or that length of service equated to
more value to the business, particularly given the unskilled nature of hospitality
work. Thus, the practice was not a proportionate means of achieving a legitimate
aim, and Ms Bloomfield’s claim succeeded.

Overall, then, UK courts and tribunals appear far more willing to accept that
length of service provisions might be discriminatory on the basis of age, and
that adverse treatment after performance processes can be a manifestation of age
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discrimination. Thus, this illuminates the narrowness and conservativeness of
the FCCA’s approach to age discrimination in Fernandez.

B ‘Long-Term Interests’ and Promotion

Similarly, UK courts appear far more willing than Australian federal courts to see
a refusal to promote an older worker as a manifestation of age discrimination. In
the FCCA case of Gardem v Etheridge Shire Council,””™® Mr Gardem argued that
he had been discriminated against on the basis of age when a younger colleague
was appointed to a senior position in an acting capacity ‘for which [Mr Gardem]
was significantly more greatly qualified and experienced, in circumstances where
that [younger] person was not qualified by way of either formal qualifications
or experience to do the work.'” Mr Gardem was aged 64; the colleague, Ms
Alexander, was 47 years old."®

The CEO of Etheridge Shire Council explained Ms Alexander’s appointment on
the basis that the appointment was ‘for reasons that [she] considered to be in the
long-term interests and development of Etheridge Shire Council.”®' Beyond this,
other reasons cited for the appointment included: Ms Alexander’s experience,
skills and leadership potential, and ‘continuing interest in professional
development’, even if she lacked Mr Gardem’s formal qualifications (and indeed,
Ms Alexander could gain these qualifications in the future);®? the need, in a
‘small remote community’, for the Council to undertake ‘some careful succession
planning’, and therefore to ‘assist” Ms Alexander with ‘some multi-skilling” and
ensure all staff who ‘demonstrate leadership qualities, have an opportunity to be
rotated into a leadership position’ to develop a ‘managerial team with depth of
experience’;'® and the fact that Mr Gardem had already undertaken a temporary
leadership role.'™

A number of these justifications raise potential concerns about age
discrimination: beyond a focus on the Council’s ‘long-term interests’,'® the reasons
also evidence an enduring concern with Ms Alexander’s long-term professional
development and on-going training. While laudable, it is questionable whether
similar concerns would be expressed for Mr Gardem’s long-term professional
development at age 64.

It was conceded that there was no evidence which ‘directly’ indicated that the
decision to not appoint Mr Gardem to the more senior position was made on the
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179 1Ibid [2].

180 Ibid.

181 1Ibid [37].

182 The letter continued: ‘T would hope that she will continue to undertake appropriate studies to ensure
that she continues to develop formal qualifications commensurate with any promotion opportunities’:
ibid [37].

183 Ibid.

184 1Ibid.

185 Ibid.



Defining ‘Discrimination’in UK and Australian Age Discrimination Law 783

basis of Mr Gardem’s age.'®® However, it was argued that the court should ‘draw
an inference that his age was indeed at least one of the reasons that he was not
given the appointment.”'’

Judge Jarrett accepted the Council’s evidence that

the Council staff needed to operate as a team and Mr Edmistone had reached a
view that Mr Gardem would not be the best person to lead the team and meet the
position’s operational requirements. It is certainly clear from the evidence that
Mr Gardem had strained relationships with the Council’s most senior officers.'$

The Court therefore declined to draw any inference that one of the reasons for the
Council’s decision was Mr Gardem’s age.'* The reference to the Council’s long-
term interests had been taken out of context:

It was a reference to the long-term interests of [the] Council in offering existing
employees with a range of experience, skills and leadership qualities the
opportunity to further develop and deploy those skills. It was not a reference
to any requirement, or any newly formed policy of the Council or the CEO that
younger employees were more attractive to the Council than older employees
because they had a potentially longer period of service to offer the Council. ... The
long-term interests of the Council no doubt included having sufficiently trained
and experienced staff who could act in higher duties if and when the need arose.
Mr Gardem had been afforded that opportunity. That Mr Edmistone chose to give
another, albeit less qualified person, the same opportunity is unremarkable.'

Indeed, Judge Jarrett expressly endorsed the making of recruitment decisions
with an employers’ long-term interests in mind:

That an employer might do so, does not necessarily mean that the decision maker
has favoured a younger employee over an older employee because of age. An
employer’s long-term interests might equally be served by the appointment of an
older employee with few working years left, but who has skills or the capacity
to affect the long-term development of an employer’s business, than it is by the
appointment of a much younger employee who has many more working years left
but less potential to bring lasting benefits to the business.!!

While considering an employer’s ‘long-term interests’ might ‘not necessarily
mean’ that younger employees are preferred, in most cases it will lead to a
preference for younger appointees. Thus, it might be indirectly discriminatory
in practice. This has been explicitly commented on in the literature on age
discrimination: there is recognition that older workers may be excluded from the
workforce through ‘age-neutral’ rationales such as ‘business financial well-being’

and ‘long-term stability’.'*?
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This approach, which essentially ignores any link between ‘long-term interests’
and age discrimination, may be contrasted with the UK decision in Brunel
University v Killen."® In that case, Ms Killen’s department was restructured,
and her senior position was made redundant.” Ms Killen (age 57) argued that
the decision not to appoint her to a more junior position in the restructured
organisation was due to age discrimination.'”® Instead, the position she applied
for was given to a younger (age 38), less senior man.”® At first instance, the
Tribunal held that the burden of proof shifted to the employer due to a number of
reasons, including the disparity in the seniority between the two applicants.””” In
the Employment Appeal Tribunal, Langstaff J opined that:

In my view, the Tribunal here was entitled to take the view that it needed an
explanation from the Respondent. There was more than simply a difference in age
and sex and a difference in treatment. The first matter to which the Tribunal had
regard was the fact that she was of a higher grade and therefore impliedly better
qualified for the post. All of course has to be viewed in the light of the particular
circumstances, but in general if it is shown that of two applicants for a post one
has a protected characteristic that the other does not, that person is not appointed
and that person is on the face of it likely to be better qualified than the other, [that]
is sufficient to call for an explanation.'”

However, it was sufficient for the employer to respond that the other candidate
had scored better at interview, so long as there was no reason to think that the
interview was ‘infected by discrimination’'”” In this case, ‘[tlhere [was] no
suggestion or finding that the employer here preferred Mr Lindsay because he
was younger or because it had the attitude that senior people should be moved
on to make way for younger blood or anything of that sort.’** Intriguingly, this
implies that expecting older workers to ‘make way for younger blood’ might be

sufficient to ‘infect” processes with age discrimination.?”!

Further, in Shiret v Credit Suisse Securities (Europe) Ltd,*” Mr Shiret (age 55)
challenged his selection for redundancy, arguing that the whole exercise was
used to achieve the employer’s aim of dismissing him, in favour of retaining a
younger worker (age 35).° These arguments were accepted by the Tribunal.
More pertinently for our purposes, in the alternative, Mr Shiret also argued that
the redundancy process was indirectly discriminatory, as it included criteria such
as ‘experience’ and ‘potential’ when selecting for redundancy.?*

193 (Unreported, Employment Appeal Tribunal, Langstaff J, 14 March 2014).
194 1Ibid [4].

195 1Ibid [5].

196 1Ibid.

197 1Ibid [6]-[7].

198 1Ibid [36].

199 1Ibid [38].

200 Ibid [39].

201 Ibid [38]-[39].

202 (Unreported, Employment Tribunal, Employment Judge Brown, 18 July 2013).
203 Ibid [2].

204 Ibid [157].



Defining ‘Discrimination’in UK and Australian Age Discrimination Law 785

The Tribunal acknowledged that ‘experience’ could indirectly discriminate
against younger workers, and ‘potential’ could indirectly discriminate against
older workers.?”® In this case, though, ‘potential’ was applied in a directly
discriminatory way to treat Mr Shiret less favourably than others in the same
or not materially different circumstances: Mr Shiret’s leadership and mentoring
activities were not taken into account, but a younger worker was given credit for
potential ‘when he had done nothing at all.”?*® Thus, the Tribunal inferred that
Mr Shiret was seen as having no potential due to his age.?” The employer did not
discharge its burden of proof to show age was not part of the reason for dismissal:
indeed, the explanation provided was not credible.?®® Thus, while ‘potential’ could
be indirectly discriminatory when used as a criterion in a redundancy process
(and could potentially be justified on the basis of seeking to retain workers who
could ‘best meet ... business needs going forward’), it was not necessary to
consider the indirect discrimination argument in this case.’”

Similarly, in James v Gina Shoes Ltd,*"° Mr James resigned from his employment
after a meeting with the Managing Director of his employer.?!! At that meeting,
it was made clear that the Managing Director was not happy with Mr James’s
performance, and it was ‘asked rhetorically whether it was [Mr James’s] age
that caused him not to be able to work to [the company’s] expectations’.?'> The
Managing Director ‘also said that if the Claimant was younger, it might be possible
to train him’.?" At a grievance meeting after the claimant ultimately resigned,
the same Managing Director said words to the effect of ‘[yJou can’t teach an
old dog new tricks’?" At first instance, it was held that this was not enough to
shift the burden of proof, as the comments were likely taken out of context and
were most likely not to have influenced how the claimant was treated.?”® This
was overturned on appeal: the references to age ‘plainly [raise] a prima facie
case of discrimination’?® It was ‘immaterial’ that there was no other material
which demonstrated that age was a factor in Mr James’s treatment.?'” Thus, the
case was remitted to the Employment Tribunal to determine whether there was
a ‘wholly non-discriminatory explanation for Attila’s remarks unconnected with

205 1Ibid [145].

206 Ibid [147]-[148].

207 Ibid [149].

208 Ibid [153].

209 Ibid [157]-[158].

210 (Unreported, Employment Appeal Tribunal, Judge Clark, Mr Bleiman and Mr Gammon, 18 January
2012).

211 1Ibid [5].

212 1Ibid [4].

213 TIbid.

214 1bid [6].

215 1Ibid [9].

216 Ibid [15].

217 1Ibid [15].



786 Monash University Law Review (Vol 43, No 3)

the Claimant’s age’.?"® It also needed to be determined whether the first statement
was a ‘significant factor in the Claimant’s decision to resign’.?"

Thus, again, UK courts and tribunals appear more willing to recognise the
link between ‘potential’, an unwillingness to train older workers and a failure
to promote older workers, and age discrimination. These contrasting cases also
demonstrate the importance of the shifting of the burden of proof in the UK,
and the noticeable impact of the absence of any shift in Australia. This is also
significant in state case law: in NSW, which has similar provisions relating to
direct discrimination as the ADA, a substantial number of claims have failed due
to a lack of direct evidence of age discrimination,??® and/or an unwillingness to
draw inferences to fill the evidentiary hole.?! Even when an employer has made
(potentially) discriminatory remarks, NSW Tribunals have held that ‘passing
comment[s]’??? and ‘off the cuff” remarks®? are not enough to show that age was
a factor in decision-making. Thus, the absence of the shifting burden of proof in
Australia has proven fatal to many claims at state level.

C Statutory Benefits

UK courts and tribunals are also far more likely than Australian courts to regard
employers’ conduct as discriminatory where the employers’ actions are guided
by statutory provisions.

In the Federal Court of Australia (‘FCA’) case of Keech v Western Australia
Metropolitan Health Service (‘Keech’),”** Ms Keech (age 66) argued she was
discriminated against on the basis of age when her weekly compensation
payments for her incapacity to work were ceased after one year,?> in accordance
with the Workers’ Compensation and Injury Management Act 1981 (WA) s 56.

The FCA held that this was not a case of age discrimination by Ms Keech’s
employer, as there was:
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no discretion or liberty vested in the respondent to determine whether to pay Ms
Keech the weekly payments and for how long those weekly payments should be
paid. In commencing to make the weekly payments when it did, and in ceasing to
make the weekly payments when it did, the respondent did no more, nor less, than
perform its statutory obligation to Ms Keech.??

Thus, the employer did not discriminate against Ms Keech, as it was ‘statute that
provided the entitlement, and also circumscribed the extent of the entitlement’.?*’
Thus, the policy considerations underlying the 4DA did not apply to this case,??
and it was not a matter of age discrimination.

A far more stringent approach to statutory obligations was adopted in the UK case
of Heron v Sefton Metropolitan Borough Council (‘Heron’),** which concerned
redundancy payments. Ms Heron, who was made redundant at age 61, was paid
six months’ redundancy pay, whereas other (younger) colleagues were paid in
accordance with their length of service.”*® This was consistent with the Civil
Service Compensation Scheme 1994, which was made by the Minister under the
Superannuation Act 1972 (UK) ¢ 11, s 1(1). Under the Compensation Scheme,
employees above the pension age would receive only 6 months’ pay in the event
of a compulsory redundancy, not an amount calculated based on their years of
service.”! The Employment Appeal Tribunal had no difficulties determining that
this was an instance of age-based discrimination:

Making a payment to an employee ... who is over 60 ... which is half that which
would be paid to a similar employee similarly dismissed who is under 60, is
clearly less favourable treatment. It is because of a protected characteristic: age.
It amounts to direct discrimination under section 13(1) of the Equality Act 2010,
unless justified under section 13(2) or otherwise deemed not to be prohibited.?*

Sefton Metropolitan Borough Council argued that the difference in treatment was
covered by an exception to the EqA, which provides that an employer does not
contravene the prohibition of age discrimination in the £gA4 if they do anything they
must do pursuant to a requirement of an enactment (which includes subordinate
legislation).?** The Employment Appeal Tribunal found that this exception did not
apply to this case: while the Compensation Scheme was subordinate legislation,
and while it provided for a difference in treatment on the basis of age, ‘it does not
require that difference to be respected. A requirement is something which means
that the person subject to it cannot do otherwise’.?** Further, the Compensation
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Scheme did not apply directly to Ms Heron’s employment: it was incorporated
into her contract.”*® Thus, the terms were contractual (not statutory) even if they
required the Council to pay no more than six months’ pay. While this latter point
might distinguish this case from Keech, the cases demonstrate a substantially
different approach to what amounts to ‘discrimination’ in the context of
implementing a statutory benefit.

In Heron, the Council could have sought to justify the difference of treatment as
a proportionate means of achieving a legitimate aim, presumably on the basis
that Ms Heron could claim her old age pension, and therefore did not need a
similar redundancy payment to that provided to younger workers, who need a
financial cushion as they try to find alternative employment.?** The Council did
not pursue this argument at first instance (mistakenly believing they could rely
on the statutory exception), and failed to produce evidence sufficient to justify the
difference in treatment. Regardless, the Employment Appeal Tribunal expressed
its scepticism about this potential ‘justification’:

In current circumstances when, as is notorious, men and women over 60 remain
in [a] large and increasing number [as] members of the active labour force and
may well require income from earnings to maintain their standard of living, the
idea that the simple fact that a woman over 60 might be able to draw her state
and civil service pension, so justifying a difference in treatment between her
and a younger colleague will not do. Statistical evidence, no doubt collated by
and available to central Government, would be required to begin to justify the
difference in treatment, especially now that the age of compulsory retirement in
the civil service has been raised from 60 to 65.%’

D Desiring Younger Workers

Again, Australian courts are far less likely than UK courts to regard a ‘desire’
for younger workers as sufficient to establish age discrimination. In the FCA
case of Thompson v Big Bert Pty Ltd,**® Ms Thompson argued that variations to
her working arrangements as a bar attendant (which reduced the regularity and
quantity of her work) were based on direct or indirect discrimination because
of her age.” Evidence was given that the owner of the hotel had been heard
to remark that he wanted to replace some older staff with ‘young glamours’.>*°
A letter from the hotel’s owner expressed concerns that ‘[w]hilst most of the

[hotel’s] staff are acceptable, there [are] a few who really must go. They are tired

235 Ibid [20].
236 Ibid [13].
237 Ibid [25].
238 (2007) 168 IR 309.

239 Somewhat ironically, other staff had also previously accused Ms Thompson of discriminating
against younger workers on the basis of age, including by refusing to be supervised by a 21-year-old
colleague: ibid 315-6 [27]-[28].

240 1Ibid 310 [1].



Defining ‘Discrimination’in UK and Australian Age Discrimination Law 789

in appearance and attitudes’, meaning there was a need to ‘introduce some new
blood and ideas’.**!

In relation to direct discrimination, the FCA held that the initial changes to Ms
Thompson’s working hours were due to ‘the need to reduce the bar wages bill and
the overall number of working hours.’**? The FCA also held that ‘Ms Thompson
bore a relatively large proportion of the cut in working hours, although certainly
not the whole of them.””* The Court did not consider whether this first cut to
hours was originally driven by Ms Thompson’s age.?**

After these initial changes, the FCA further found that decisions about Ms
Thompson’s shifts were ‘rapidly influenced by ... Ms Thompson’s persistent
and unwelcome complaints about the change to her working arrangements’,
which became ‘tiresome and unacceptable’ to her manager, and meant measures
were taken so the manager could ‘be rid of [Ms Thompson’s] presence without
terminating her employment altogether.>* As a single mother, it is perhaps
unsurprising that Ms Thompson was so upset by the changes to her shift
arrangements.

The FCA noted that Ms Thompson bore the onus of showing that age discrimination
was at least a reason for the change to her working arrangements.?* The Court
ultimately held that she ‘failed to establish that this is so by a considerable
margin.’?¥’

A more sympathetic interpretation was adopted in the Queensland case of
Lightning Bolt Co Pty Ltd v Skinner (‘Skinner’).**® There, Fryberg J of the
Supreme Court of Queensland held that, even if older employees had been
dismissed because they lacked ‘ambition’, this was not necessarily inconsistent
with a finding of age discrimination:

Ambition is not necessarily a characteristic of the young, but neither can it be said
that they are necessarily devoid of it. There is no inconsistency between desiring
to employ people who are ambitious to advance beyond store work and who could
be part of a trained pool who could be promoted to other areas as the need arose;
and desiring to employ young people.>*

Implicitly, then, desiring to employ young people (including on the grounds that
they are likely to be fitter than older workers) could be a manifestation of age
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discrimination.”® Age was still a substantial reason for the workers’ dismissals
in this case.”' Unlike Thompson, though, the connection between age-based
treatment and dismissal was clear in Skinner: the employer engaged two, younger
replacements for the older workers who had been dismissed.

This has similarities to the UK case of Perrin v Fred Christophers and Sons
Ltd (‘Perrin’),”? where the claimant was dismissed from her employment as a
receptionist at an undertaker at age 63.> The employer argued that Ms Perrin’s
role had been made redundant, and a new position created, for which the claimant
was unsuited.?** The claimant was told that she ‘was not up to it’ (the new role).?*
The Tribunal found that this comment was not ‘an isolated, age-related comment,
but when seen in the context of the Claimant’s dismissal and her concern that it
was on the grounds of her age, indicated to us a general discriminatory attitude
on the Second Respondent’s part in respect of age.’>*

The Tribunal held that the claimant had established facts from which, in the
absence of non-discriminatory reasons, it could conclude age discrimination
had occurred, including that ‘there were no substantial differences between the
old and ... new ... positions’; there was no evidence of under-performance; and
that it accepted the claimant’s evidence of age-related comments made by the
employer, such as ‘don’t worry, I’ll get rid of her’, that he would replace her with
a ‘young, fit, blonde’ and ‘I don’t have a problem with her leaving. She has served
her purpose’; and that mocking of the claimant’s typing was a reference to her
arthritis.®” Thus, the burden of proof shifted to the employer.>*

While these cases show a similar desire for younger workers on the part of the
employers, Ms Thompson’s failure to establish that age discrimination was at least
a reason for the change to her working arrangements contrasts markedly to the
decisions in Perrin and Skinner. Again, this demonstrates the narrow approach to
age discrimination adopted by some Australian courts, and the importance of the
shifting of the burden of proof to the outcome of these sorts of cases.

E Age-Based Harassment and Termination

Finally, Australian courts have also taken a conservative and narrow approach to
cases of age-based harassment and termination. In Travers v New South Wales
(‘Travers’),>® Ms Travers argued that she was discriminated against on the basis
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of age when working as a casual exam supervisor.’® Ms Travers alleged that
she was told she was ‘too old to work’, ‘forgetful’, and told to ‘f ... off and don’t
come back’*' In an application for summary dismissal, the FCCA was asked
to consider whether Ms Travers had a reasonable prospect of success under the
ADA 2%

The FCCA noted the need for a ‘causal chain operating through the reasons for
which the alleged discriminator has engaged in the discriminating conduct’,
which is inherent in the words ‘because of” in s 14 of the 4ADA.?% Further, it
outlined the relevant comparator test, based on the decision in Purvis.?*

Drawing on Purvis, the FCCA held that Ms Travers had no reasonable prospects
of establishing that the relevant comparator would be anyone other than a general
exam supervisor who did not have her disabilities or was a different age.?*® With
that comparator, Ms Travers was seen as having ‘no reasonable prospects of
establishing that, in circumstances not materially different ... [the comparator]
would have been treated more favourably’.?*® The ‘only reasonable construction’
for the Board’s decision not to re-engage Ms Travers, and for the ‘sharp rebuke’
regarding her age, was because the Board considered that Ms Travers had
“failed in her task of properly supervising the examinations.””” The detriment
Ms Travers suffered could only reasonably be inferred to have arisen due to the
Board’s dissatisfaction with how Ms Travers supervised the examination.?®® A
comparator in similar circumstances would not have been treated any better.

This reveals the serious consequences of the requirement under the ADA that
the treatment occurs ‘in circumstances that are the same or are not materially
different’, and how this has been interpreted in Purvis.*® In this context, Ms
Travers’s difficulties (in needing to eat and go to the toilet due to her diabetes) were
directly related to her disability; despite this, her comparator would be someone
who had also ‘failed in her task of properly supervising the examinations’.?”° This
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is an extraordinarily narrow interpretation of discrimination laws, which clearly
undermines their purposive intent.*”!

Further, dismissing the comments to Ms Travers as a ‘sharp rebuke’, which
were impliedly justified due to her failure to supervise an exam, demonstrates a
fundamental misunderstanding of age-based harassment, and the harm that age
discrimination of this kind can cause. A younger worker who failed to perform
in this way would be unlikely to be treated in this manner: again, as noted above,
they would likely be counseled, trained and performance managed to do better in
the future. Thus, the FCCA ignored the blatantly ageist undertones of this case.

This may be contrasted with UK case law on age-based harassment. In Roberts
v Cash Zone (Camberley) Ltd,*”> Ms Roberts argued that the use of the words
‘teenager’ and ‘kid’ by her manager to describe her (at age 18) amounted to
harassment.?”> The manager, Ms Peters, variously described Ms Roberts as ‘a
kid’, ‘stroppy kid’ and ‘stroppy little teenager’.>* Ms Roberts was eventually
dismissed. The Tribunal held that the language used by Ms Peters amounted
to age-based harassment. While the word ‘teenager’ was technically accurate
to describe Ms Roberts, it had the effect of belittling her,”” and was used ‘in
accordance with a stereotype’ related to age.?’

The decision in Travers may also be contrasted with Perrin (discussed above),?”’
where telling the claimant she ‘was not up to it’ (the new role) was held to
constitute age-based harassment: the Tribunal had ‘no doubt that a 63-year-old
women [sic], who seemingly had been performing well, to date, would find it
humiliating to have that said to her.”?’®

Both Perrin and Roberts led to findings of age-based harassment on the basis of
conduct that was far more innocuous than that alleged in 7ravers. This implies
a far greater willingness by UK Tribunals to empathise with claimants, and to
try to understand the potential impact of age discrimination on individuals. This

271 See also Smith, above n 19. Similar issues with identifying the comparator (and the legacy of Purvis)
can be seen in Shirley v Director-General, Department of Education and Training [No 2] [2009]
NSWADT 235 (15 September 2009). In that case, which related to a decision not to appoint the
complainant as he lacked the required qualifications, the relevant comparator was held to be an
applicant of a different age, who also did not have the required qualifications. The Tribunal held that
the appointment panel would have treated the hypothetical teacher ‘in exactly the same way that it
treated Mr Shirley, that is, he or she would have been culled from the selection process.” This was the
case even if the Panel had ‘misapplied or misconstrued’ the selection criteria: at [40]-[41].

272 (Unreported, Employment Tribunal, Judge Lewis, Mrs Watts-Davies and Mr Selby, 23 April 2013).

273 1Ibid [22.31]-[22.32].

274 1Ibid [22.31].

275 1Ibid [22.38].

276 1Ibid [22.36]. This may be contrasted with Vaughan v S & GM Bryden (Unreported, Employment
Tribunal, Employment Judge Emerton, 2009) [30], cited in L D Irving, Challenging Ageism in
Employment: An Analysis of the Implementation of Age Discrimination Legislation in England and
Wales (PhD Thesis, Coventry University, 2012) 188 <https://core.ac.uk/download/pdf/30618010.
pdf>, where the Tribunal held that asking the 18-year-old claimant ‘not to behave like a petulant and
delinquent teenager’ did not constitute harassment, as ‘this could be asked of anyone, whatever their
age’.

277 (Unreported, Employment Tribunal, Judge O’Rourke, Ms Richards and Ms Corrick, 17 March 2015).

278 1Ibid [26].
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highlights the serious limitations of Australian case law on age discrimination
under the 4DA.

V DISCUSSION

In UK scholarship on age discrimination, there is concern that age discrimination
is seen as ‘less important’ than other types of discrimination, both due to the
potential ‘double bind’ and tension between the inherent dignity of individuals and
organisational efficiency; and due to a societal disfavouring and de-prioritising of
age equality.?” This is arguably manifested in the ability to justify direct age
discrimination in the UK as a proportionate means of achieving a legitimate aim;
and in the limited scrutiny that courts and tribunals have used in applying this
test. 20

However, the apparent trends in Australian case law on the 4DA4 go beyond
just a de-prioritising of age equality. Rather, they demonstrate a fundamental
misunderstanding of the potential link between established organisational
practices and age discrimination, and an apparent disregard for the potential
damage done by age-based harassment and discrimination. Thus, Gaze’s argument
that the Australian judicial ‘elite’ may have limited understanding of disadvantage
or discrimination, making it difficult for judges to recognise the seriousness of
discrimination,?®' receives additional support from these case studies of decisions
under the 4DA. It also supports Smith’s call for more sensitivity towards implicit
bias in organisational decision-making.***

These case studies also illustrate the fundamental importance of the burden of
proof in age discrimination cases. The shifting of the burden of proof under the
EqA appears to have been determinative in a large number of these cases. Similar
provision in the ADA would dramatically change the playing field in Australian
age discrimination law, and could significantly alter many of the case outcomes
above. This is consistent, then, with Allen’s call for the shifting of the evidentiary
burden of proof in Australia once the complainant has established a prima facie
case of direct or indirect discrimination.?

That said, in advocating for a shifting of the burden of proof, it is important
to recognise the differences in the legislative schemes in Australia and the UK.
Unlike in Australia, it is possible to objectively justify direct age discrimination
in the UK. Thus, even if the shifting of the burden of proof might assist claimants
to make out their case, employers may still have a straightforward defence
to justify useful employment practices. Many UK age discrimination cases
therefore turn on whether the conduct can be justified, rather than whether the

279 See Blackham, Extending Working Life for Older Workers, above n 8, 48-9.
280 1Ibid ch 3.

281 Gaze, above n 7, 338.

282 Smith, above n 19, 27.

283 Allen, above n 66, 605.
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conduct is discriminatory. The availability of an objective justification defence
may make UK Tribunals more willing to accept that behaviour is discriminatory.
Conversely, the lack of any such defence in Australia may mean courts are less
likely to hold that behaviour is discriminatory.

This, however, is not enough to justify introducing the ability to objectively
justify direct age discrimination in Australian law.?®* The ability to objectively
justify direct age discrimination may lead to the retention of a number of age-
discriminatory employment policies, including mandatory retirement provisions
(known as employer-justified retirement ages or ‘EJRAs’), where that is
considered to be a proportionate means of achieving a legitimate aim.?**> The
UK Supreme Court has identified two broad categories of legitimate aims that
might support mandatory retirement ages: first, infergenerational fairness; and,
second, dignity*® (that is, ‘the avoidance of unseemly debates about capacity’).?’
Retirement provisions have been retained by UK employers such as the University
of Oxford, the University of Cambridge and British Airways.?*® This may have
significant consequences in practice for employment terms and conditions. In
sum, then, while an objective justification defence might facilitate a finding of age
discrimination, it is likely to have other (undesirable) social consequences, as has
been experienced in the UK.

VI CONCLUSION

Dramatic demographic change, and the potential economic costs of an ageing
population, have brought age discrimination laws and their effectiveness to
the front of governments’ minds. Through case studies of age discrimination
decisions in Australia and the UK, this study has illustrated the very real
challenges facing the implementation of the 4DA. These cases demonstrate the
narrow, conservative and unempathetic approach of Australian courts to claims
of age discrimination. The case law that exists on this issue shows that Australian
courts fall a long way short of promoting a purposive, paideic interpretation of
the ADA, and are failing to realise the educative or progressive potential of age
discrimination legislation.?®® Thus, this paper confirms the findings in relation to
other forms of discrimination in Australia. As Australians live longer, healthier
lives, there is an increasing economic and intrinsic imperative to eliminate age

284 Cf Human Rights and Anti-Discrimination Bill 2012 (Cth) cl 23.

285 Blackham, Extending Working Life for Older Workers, above n 8, ch 3.

286 Seldon v Clarkson Wright & Jakes [2012] 3 All ER 1301, 1322 [56]-[57].

287 1Ibid 1322 [58]. See further Blackham, Extending Working Life for Older Workers, above n 8, ch 3.

288 University of Cambridge Human Resources, Retirement Policy (2017) University of Cambridge
<https:/www.hr.admin.cam.ac.uk/files/retirement_policy 2017 - web.pdf>; University of Oxford
Personnel Services, Retirement for Academic and Academic-Related Staff (29 June 2017) University
of Oxford <https:/www.admin.ox.ac.uk/personnel/end/retirement/acrelretire/>; British Airways
Pensions, Glossary, British Airways <https:/www.mybapension.com/aps/scheme/glossary>.

289 Thornton, ‘Sex Discrimination, Courts and Corporate Power’, above n 58, 56.
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discrimination in employment. As it is currently framed, the 4DA is not fit for
purpose to achieve this end.

Going beyond judicial interpretation of the 4 DA, far more could be done to enhance
the statute’s effectiveness in practice. The ADA could be subject to multi-faceted
reforms to improve its effectiveness, some of which have been identified by the
AHRC.?® More particularly, reducing the reliance on individual enforcement of
discrimination law would substantially change the landscape of equality law in
Australia. Governments could also adopt more substantive efforts to promote age
equality in organisations, such as through information and persuasion, sanctions
and incentives, and duties to achieve equality.*!

More specifically, though, the ADA could be reformed to embody a firm
governmental commitment to achieving age equality in practice. This could be
achieved through the incorporation of a clear objects or interpretation section, to
guide judicial interpretation of the statute. To be effective in practice, this would
need to offer a clear statement regarding what the statute is seeking to achieve,
rather than just offering a vague reference to ‘equality’. Reform could also be
achieved through a review of the extensive exceptions to age equality which
have been included in the ADA, and which import fundamental ambivalence into
the statutory sections. While Australian courts may well be adopting a narrow,
conservative, and unempathetic approach to claims of age discrimination, this
likely reflects the ambivalence and ambiguity at the heart of the 4DA: ultimately,
rectifying this is the task of legislators and Parliament, not the courts.

290 See Australian Human Rights Commission, Willing to Work, above n 11.
291 For detailed discussion of some of these options, see Blackham, Extending Working Life for Older
Workers, above n 8, ch 8.
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