MONASH University

DECISION MAKING ON THE SUITABILITY OF DISPUTES
FOR STATUTORY CONCILIATION:

ENABLING APPROPRIATE ACCESS, PARTICULARLY FOR

PEOPLE WITH DISABILITIES

LYNNE MAREE COULSON BARR

BA, BSW (HONS), MSW
MONASH UNIVERSITY

A thesis submitted for the degree of Doctor of Judical Science, Faculty of Law
at Monash University in 2016



© The author 2016. Except as provided in the Copyright Act 1968, this thesis may
not be reproduced in any form without the written permission of the author.



TABLE OF CONTENTS

A B S T R A C T it e e et e et e e e e et aran, Vii
STATEMENTS BY CANDIDATE oottt r et eereme s e aeneees 4
ACKNOW LED GMENT S oottt ettt e et e e e r e e s et e e eenereenaraes X
CHAPTER ONE INtrodUCHION. .. .. et e e e et aeean 1
I A [0 (0 Yo [ o3 0] o 1

1.2 Background t0 the iSSUE ..........cuiiiiie e e e e e
1.3 Decision making on the suitability of disputesADR........................... 7
1.4 The need to assess the efficacy of decisionmpd&r conciliation and
appropriate access for people with disabilities...... oo ceeviiinenl 11

1.5 Research question, scope and aims ............coceevveie i ien v v ... 15

1.6 Organisation of the thesSis....... ... e 16.
CHAPTER TWO: Key considerations from the literature....................... 21
P2 N [ o1 (o To (U To{ 1 o] o FU TP 21
2.2 Defining conciliation within the context of ADR....................cocee .. 21

2.3 Applying conceptual models of mediation and ApBcesses to

[ofo] g To]] [ F=1 i o] o DU PETPPTRRTPTPRPR 26
2.4 Key features and critiques of statutory coatidn...............................31
2.5 Approaches for addressing issues of rightsrasts and power in statutory
CONCIIALION. .. ettt e e et e et e e et e e 41
2.6 Research and approaches to assessment oflgyitdlalisputes

FOr ADR ...t e e e e e e 0D 4B
2.7 Approaches to access and participation in A@Fpeople

with disabilities. ... DD
2.8 CONCIUSION.... . e e e e eeen 2 DA
CHAPTER THREE: Research design, methodology and analysisesults..55

0 I [ (o o [F ! o] o TR PP PP 55
3.2 SCOPE Of FTESEAICI ... ittt e 55
3.3 Research methodology and design.............cocoiii i e, 57
3.4 Ethics approval and requirements...........cocovie e i iii i e aeeans 61
3.5 Requests and agreements to participate............coceveiicvieveineinnn, 62
3.6 Methodology for analysis of results................cooiiiiiiii e, 64



3.7 Limitations of the research.................cccooe i . .06
3.8 0verview of reSuUltS..........ocoiiii e e BT
3.9 CONCIUSION. .. c.uve et e et e e e e ee e 2. 09
CHAPTER FOUR: Diversity of approaches to conciliati and factors

affecting referrals.........oo i 71
v [ g1 oo [¥ ox 1o ] o PP UPPPPPTY 4

4.2 Overview of findings in relation to models approaches to conciliation...71

4.3 Legislative definitions and requirements...............c.cooeiiiiieiemmeneenns 73
4.3.1 Definitions and descriptions of conciliation........................ 73
4.3.2 Provisions for referral to conciliation...............cc.cooooiiiini 78
4.3.3 Requirements for preliminary assessmentwasiigation........... 82

4.4 Ways in which conciliation and role of conditinare defined and
CONCEPLUANISEA. ...t e e e e e e e e 84
4.4.1 Documentation on conciliation models and ciyjes ................ 84
4.4.2 Ways in which interview respondents defined eonceptualised
conCiliation ..........cooieiii i e 89
4.5 Types of components and approaches used iiliatioa models ............92
4.5.1 Most common approaches used in conciliation ..................92
4.5.2 Who makes decisions and conducts conciligtion................94
4.6 Contextual factors affecting referrals to cbation ............................. 95
4.6.1 Impact of preliminary assessment and/or ityason
PIrOCESSES .ottt ittt e et e e e e e ae a0 D0
4.6.2 Voluntary or compulsory nature of the process..................98
4.6.3 Alternative complaint resolution options.......................... 100

4.6.4 Impact of other functions, roles, and resesiaf the

STALULOIY DOAY ... . 102

4.6.5 Other external avenues for dealing with siseiés

N ISPULE. .. ot e e e e e e e e e e e 103
4.7 Changes in approaches to conciliation .................c.ceceeeveeniennnn. 108

4.8 Adoption of ‘early conciliation’ models..................ccoeee il 112
4.9 CONCIUSION ... ..ttt et et e et e e e e e ee e e 112
CHAPTER FIVE: Approaches and criteria used in de@® making on the
suitability of matters forconciliation...................cooiiiii i, 113
5.1 INrOAUCTION. ..ottt e e e e e e e 113



5.2 Overview of findings on approaches and critasad in decision making...113
5.3 Decision making on referrals to conciliation.... ... ...cooeevieiinnnennn. 116

5.3.1 Frequency of decisions of the unsuitabilftynatters for

CONCIIALION ... . et et e e e e e e e e e e e eeea 116
5.3.2 Adoption of presumptive approach to suitghili.................. 117
5.3.3 Policies or documented criteria for decisimaking................. 119
5.3.4 Approaches to assessment of suitability......................... 121
5.4 Factors and criteria used in decision makingwtability..................... 123

5.4.1 Overview of reported factors taken into acton

deciSion MakKiNg. ... e 123

5.4.2 Most common reasons why matters are assassed

not suitable for conciliation...............oooii i 125

5.4.3 Most common reasons why conciliations arsegafter

FETRITAL. .. e 126
5.5 Analysis of explicit and implicit criteria us@ddecision making............126

5.5.1 Positive and negative criteria relating taypaharacteristics...... 127

5.5.2 Criteria based on principles.............cccoccii i iciiiiic e 3
5.5.3 Willingness and attitudes of parties................cccevveeeeen.. 133
5.5.4 Requirements of good faith ........................coeen . 136
5.5.5 Threshold for public interest issues ...............................138
5.6 Decision making as an interactive and interddpat process................ 140
5.6.1 Role of the conciliator as educator and avis...................142
5.7 Rethinking approaches to determining suitgbilit............................ 144
5.8 CONCIUSION......ouiiii e e e e 146
CHAPTER SIX: Approaches to power imbalances, capgend
participation of people with disabilities.................coooiiiii i, 149
6.1 INtrOAUCTION. .. .ee e e e e e e e e e e e e e 149
6.2 Overview of approaches to factors of power ii@hees and capacity to
PArtICIPALE ...t e e e e e aeaaeae. 149
6.3 Specific approaches to addressing power imbatan........................ 151
6.4 Access and participation of people with disaed.............................154
6.5 The role of advocates, representatives andosupeople.....................160
6.6 Approaches to issues of capacity to participat®nciliation................163



6.7 Rethinking approaches to capacity and enablingsacioe people with
AISADIlITIES. ..o 167
6.8 CONCIUSION......uii it e e e e T2
CHAPTER SEVEN: Conclusions — Towards an ‘enablingadel of

decCiSioN MaKING! .. ... ...t e e e e e 174
4% N [ 1 o o (U T4 1o o I 174
7.2.0verview Of fINdINGS. .. ..o w

7.2.1 Key considerations from the literature................c...........175

7.2.2Significance of the level of response to this redea. ............. 175

7.2.3Diversity of conciliation approaches and contexfaators

affecting referrals ....... ..o, 175

7.2.4 Approaches and criteria used in decision nga&n the suitability

of matters for conciliation.................cooeii i ATT

7.2.5Approaches to power imbalances, capacity and gaation

of people with disabilities....................coociii 10180
7.3 Rethinking approaches to determining suitabéitd assessing capacity....181
7.4 Framework for an ‘enabling model of decisiorkmg'........................ 181

7.4.1 Foundational components of the model..........................183

7.4.2 Guiding principles for decision making..................cc........ 186

7.4.3 Components for ‘making matters suitable’donciliation......... 188

7.4.4 Considerations for development and implentemta. ............ 190
7.5 Recommendations for future development andarebe...................... 193

7.6 CONCIUSION. ..o e e e e e e e e e e 194

BIBLIOG RAPHY 195
APPENDIX A Participating statutory bodies................cccooiiii i 221
APPENDIX B Coding used for respondents..............ccccoviieie e eennn, 223
APPENDIX C Overview of research processes for requts and

agreements for participation in the research..................coooeieiie i, 224
APPENDIX D Research inStruments............coooieviiie i 226
D.1 Letter request to participate..........ccoveeiii i e, 226
D.2 Explanatory statement...........c.ooe e it e 227
D.3 Agreement & consent to participate in research........................... 229

D.4 SUIVEY fOrmM. ... 00000 232



D.5 Explanatory statement for participants of im@ws...........................236

D.6 Consent form — Participants of interviews.............ccccce v vevvne ... 238
D.7 Interview qUestioNS/tOPICS......c.viiniree et e e e 239
APPENDIX E Research Results — Collated responses....................... 240
E.1Types of officers who make decisions about refert@alconciliation........ 240
E.2 Types of officers who conduct conciliations........cw.cooieieinienns. 240
E.3 Stages at which a decision on referral to diaticin can be made........... 241
E.4Comments on impact of alternatives to conciliation....................... 241
E.5Comments on types of changes made to approacleesddiation .......... 242
E.6 Comments on reasons/advantages of early catmmili........................ 242

E.7 Frequency of decisions on the unsuitabilitynaftters for conciliation...... 243
E.8 Comments on presumptive approach to suitatbditgonciliation........... 243

E.9 Analysis of factors as positive or negativéecia for referral to

CONCINALION ...t e e e 244

E.10 Factors taken into account in decision makimguitability for

(o] o1 7= 11T o 244

E.11 Most common reasons why matters are assessed suitable for

(o0 T = 11 0] o 245

E.12 Most common reasons for decisions to ceasdladion....................246

E.13How factors such as capacity to participate or paméalances are taken

1) (o J=Tox o011 | 0~ i 4
E.13.1 Approaches to people with a cognitive impaint/disability............. 247
E.13.2 Approaches for people with mental healthéss.......................... 248
APPENDIX F Research Results: Documentation on coration ............ 249
F.1 Descriptions of conciliation in public documentatiand websites........... 249

F.2 Examples of conciliation outcomes in public wimentation and
WIS . e e e e 253

F.3 Legislative provisions and other functions vithicay affect referrals to
(o] o1 7= 11T o 257



Table 1

Table 2

Table 3

Table 4

Table 5

Table 6

Table 7

LIST OF TABLES

Breakdown by jurisdiction of participatisigtutory bodies....... 57
Positions held by officers participating in inteawis............... 68
Descriptions of conciliation and role ohciliator in public
documentation.............cviieiiiiiiie i e e ... 8D
Factors taken into account in dexismaking on suitability of
matters for conciliation.............c..ooii i 125
Examples of positive and negative criteglating to party
CharacCteristiCs ..........ccoiiiiie i e 22 128
Statutory bodies’ approaches to capacipatticipate or power
IMDbAlanCes ... 151

Components of an enabling model of decisiaking ........... 192

LIST OF FIGURES

Figure 1
Figure 2

Types of components in approaches toikatimn models....... 93

An enabling model of decision making.............ccccc....... 184

Vi



ABSTRACT

DECISION MAKING ON THE SUITABILITY OF DISPUTES FOR
STATUTORY CONCILIATION:

ENABLING APPROPRIATE ACCESS,
PARTICULARLY FOR PEOPLE WITH DISABILITIES

The research addressed the question of how decisating on the suitability of
disputes for statutory conciliation can enable appate access to these processes
as a means of resolving disputes, particularlypeople with disabilities. The
findings are based on empirical research condueitid 17 statutory complaint
bodies with legislative remit to conciliate compiliai about health or disability
services, or discrimination. On the basis of thHasdings, an ‘enabling model of
decision making’ is proposed to address the impbriasues of equal and

effective access to conciliation.

The agreement of all nominated statutory bodigzarticipate in the research was
in itself a significant finding, indicating a higkvel of interest in the research
guestion. The research explored the statutory Bbdiedels and approaches to
conciliation, their decision-making processes,ecid used in decision making,
legislative and contextual factors affecting redésr to conciliation, and
approaches to power imbalances, capacity and jpaticn of people with
disabilities. The findings are based on an analydissurvey and interview
responses, and a review of relevant legislativeripians and documentation on

conciliation.

This thesis identifies the significant disconnectidetween the common
legislative requirements for statutory complaintlies to determine the likelihood
of success and suitability of matters for condibat and the lack of reliable,
empirically validated criteria for referrals to Athative Dispute Resolution
(ADR). It also shows the complex variables and ptigé influences on these
decisions and the limited guidance in the statatestandards which can inform
these decisions.
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This research found a diversity of applicationscohciliation and a number of
significant legislative and contextual factors whicaffected referrals to
conciliation, such as the impact of preliminary emssnent processes and the
availability of other complaint-resolution optionA. significant finding was a
clear trend towards the adoption of a ‘presumptaeproach to suitability and
‘early conciliation’ models or other ‘early resatut’ processes. The research also
found party characteristics and attitudes towardiscitiation to be key factors

considered in decision making on suitability.

This thesis also highlights the need for statubmglies to articulate their model of
conciliation, particularly with respect to addreggissues of power, rights and
interests of parties and the advisory, evaluatind potentially interventionist
roles of conciliators. The findings on approaclepdwer imbalances and issues
of party capacity point to the need for these toirdermed by contemporary
rights-based concepts of capacity and supporteidaemaking for people with

disabilities.

Most significantly, this thesis highlights that @#oen making on the suitability of
disputes for conciliation should be recognisedramteractive and interdependent
process which is influenced by the capacity of sketutory body or officer to
work with the particular challenges associated vk characteristics of the
parties or nature of the dispute and to facilittie parties’ participation in
conciliation. It proposes the need to rethink apphes to determining suitability
for conciliation and assessing parties’ capacity,trning around the question
from ‘Is this matter suitable for conciliatioh® ‘How can we make this matter

suitable for conciliation?’
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CHAPTER ONE
INTRODUCTION

1.1 Introduction

This research is about the efficacy of decision inmlon the suitability of disputes for
statutory conciliation. It is premised on the reaitign that such decisions determine a
person’s access to justice through this form gbutis resolution, and are part of statutory
processes which can affect people’s rights andlements under relevant lawsThe
findings and conclusions outlined in this thesks laaised on empirical research conducted
with 17 statutory complaint bodies with legislatikemit to deal with complaints and

disputes through conciliation procesées.

The research addressed the question as to howiatecrsaking on the suitability of
disputes for statutory conciliation can enable appate access to these processes as a
means of resolving disputes, particularly for peopiith disabilities, including mental
illness. The literature on assessing the suitgbitf disputes for mediation and
conciliation commonly refers to capacity to pagate and power imbalances as key

factors to consider in such decision mal&n‘[:he inclusion of a specific focus on people

The question of appropriate referrals and use atfigiry mediation and conciliation and the impagt o
people’s rights and entittements under law has beeed in critiques of statutory complaint andpdie
mechanisms: see, eg, Claire Baylis, ‘Statutory Mtls and Conciliators: Towards a Principled Apptoa
(2002) 20(1)New Zealand Universities Law RevieMd1l. Tracey Raymond, writing on the model of
conciliation adopted by the Australian Human Rigl@®mmission, summarises the criticisms of
conciliation for human rights complaints in a nwenlof articles: see, eg, Tracey Raymond, ‘Alterreti
Dispute Resolution as a Tool for Social Change: K&cDssion of Issues and Evidence’ (2008) 2-5,
Australian Human Rights Commission <https://www.launmghts.gov.au/publications>.

2 The statutory complaints bodies in this reseasgdithe terms ‘complaints’ or ‘disputes’ to referthe
matters subject to conciliation. As the term ‘digduis used more commonly in the literature dealvith

the suitability of ADR, it has been used in thiedis as a generic term which includes complaints.

% See discussion of perspectives on mediation slifjalby Laurence Boulle,Mediation: Principles,
Process, PracticéLexisNexis Butterworths, 2011) 324-5; see alsoid@&ourdin’s discussion of standards
under the National Mediator Accreditation SystenM@E), assessment of power issues, referral scrgenin
for ADR processes and mediator competencies: T8oiadin, Alternative Dispute ResolutiofThomas
Reuters, 4 ed, 2012) 86-7, 4467, 475-6.



with disabilities was driven by the author's formgosition and experience with the
Victorian Disability Services Commissionegnd a concern that decision making on the
suitability of matters for conciliation may unwitgly limit the access to these processes
for people with disabilities. In addition to theno@rn about ensuring appropriate access
for people with disabilities, this research exarditige efficacy of decision making on the
suitability of disputes for statutory conciliation terms of the extent to which these

decisions addressed issues of rights, power arplgiednterests in disputés.

The research identifies key themes and issues rierdudecision-making practices and
associated legislative provisions, and proposesamdwork for what the author has
called an ‘enabling model of decision makifigfhis framework is proposed to address
theimportant issues of ensuring equal and effectiveess to conciliation, as well as the
appropriate referral of disputes more broadly téeiative (or Appropriate) Dispute

Resolution (ADR). The need for specific attentiom the issues of access and
participation of people with disabilities in conation, and in ADR processes more
broadly, is highlighted in Chapter Six of this tises

1.2 Background to the issue

Over the last decade, ADR has received increasmnghasis and attention by policy
makers, government and the judiciary as a way sblveng disputes in our society.

Reports such as the Federal Attorney-Genefstsess to Justiceeport’ and the report

* When this research started, the author was theutpePommissioner with the Victorian Disability
Services Commissioner, whose statutory functiorduite conciliation of complaints about disability
services. In April 2014 the author was appointedhe new role of Victorian Mental Health Complaint
Commissioner, with similar statutory functions tnciliate complaints.

® The extent to which ADR processes consider rigitser and people’s interests in disputes is censitl

in various frameworks for conceptualising ADR: Seg, Boulle, above n 3, 138-9; see also Peter
Condliffe, Conflict Management: A Practical GuidgexisNexis Butterworths, '5 ed, 2016) 30. These
frameworks are further discussed in Chapter Twihigfthesis.

® This term has been conceived by the author adi$isissed in Chapter Seven of this thesis.

" Attorney-General's Departmer, Strategic Framework for Access to Justice infhderal Civil Justice
System  (September 2009) Australian Government Attorney-<tais Department
<https://www.ag.gov.au/LegalSystem/Pages/Accesstioplaspx>. Chs 4 and 5 outline the conclusions
about the current status of access to justice enfeélderal civil justice system and recommendatimns

improving access.



in the same year by the Victorian Parliament’s [Re@form Committee on itisquiry into
ADR and restorative justiehave focused attention on the merits of improyiegple’s
access to ADR. These reports described the rigd&f or ‘non-adversarial justice’ as a
way of improving people’s access to justicBhe Productivity Commission’s 2014 report
on its inquiry into access to justice also conctudeat more legal problems could be
resolved through ADR processes and put forward ¢naeater use of such processes
would lower costs and lead to faster resolutitSnBroponents of the benefits of ADR
highlight the key strengths of these processeseasgbflexibility, cost effectiveness,

diversity, inclusiveness, accessibility and cregtiv*

Conciliation is one form of ADR which has a longtiory in Australia and is associated
with diverse applications and processes, includige similar to mediatioff.Over the
past few decades, legislation has been enactedwidea range of jurisdictions which
provides for complaints or disputes to be refertedconciliation, with associated
requirements for decision making on the suitabitifysuch matters for conciliatiofi.

There are more than 25 pieces of legislation abmm@onwealth or state level which

8 Law Reform Committee, Parliament of Victoritnquiry into Alternative Dispute Resolution and
Restorative Justicé2009). See Ch 6 for discussion and recommendafior ‘Resolving more disputes
through ADR:

° See ibid 6-9 for discussion on the context of Basliamentary Inquiry and what is described asvader
movement towards alternative means of dealing digputes to the adversarial model of justice; dse a
Michael King, Arie Frieberg, Becky Batagol and Rd$gams,Non-Adversarial Justic§The Federation
Press, 2 ed, 2014), and see Chs 1 and 7 for a compreheastiiee of the emerging trend in Australia and
overseas of the use of non-adversarial justicetlEmgosition of ADR within this paradigm of justice

9 Productivity CommissionAccess to Justice Arrangements — Inquiry Ref®Recember 2014) 7, 12,

36, Australian Government Productivity Commissidritg://www.pc.gov.au/inquiries/completed/access-
justice/report>.

1 National Alternative Dispute Resolution Advisorp@cil (NADRAC), National Principles for

Resolving Dispute@April 2011) 16, Australian Government Attorney-@eal’s Department
<https://www.ag.gov.au/LegalSystem/AlternateDispesolution/Pages/NADRACpublications.aspx>.

2 See King et al (2014) above n 9, 114-5; see hlsoutline of the history of conciliation in Austeaand
its diversity of applications provided by David $per and Samantha HardPispute Resolution in
Australia: Cases, Commentary and Materi@fffiomson Reuters®d, 2014)313-330.

13 See Spencer and Hardy, above n 12 313-330; exaraphaore recent legislative schemes which provide
for referral of complaints to conciliation includee Human Rights Commission A2005 (ACT) the
Disability Act2006 (Vic), and thd/lental Health Act 2014Vic).

3



provide for disputes or complaints to be referredconciliation™ This trend and the
diversity of applications of conciliation need te bnderstood within the broader context

of the development of ADR in Australia, and wilsdussed in Chapter Two.

There have, however, been critics of the increasind for governments to legislate for
conciliation as a means of resolving complaints atigputes affecting people’s

substantive rights and entitlements, such as iasané discrimination and human rigHits.

These critics of what has been described as thée‘sanctioned’ and ‘institutionalised
dispute resolution system’ have highlighted conseabout the risk of inappropriate
matters being dealt with in conciliation where gahtive rights may be affected or where
an issue of public interest needs to be addre$sedese concerns include the lack of

public accountability or systematic reporting oftemmes and risks of complainants

4 See Bibliography C- Legislation.

5 These criticisms of statutory conciliation haventioued since the 1980s. See generally Margaret
Thornton, ‘Equivocations of Conciliation: The Ra#@n of Discrimination Complaints in Australia’
(1989) 52(6Modern Law Review33; Rosemary Hunter and Alice Leonaftle Outcomes of Conciliation
in Sex Discrimination Casd#/niversity of Melbourne, Centre for Employmentdmabour Relations Law,
1995); Claire Baylis, ‘The Appropriateness of Cdiation/Mediation for Sexual Harassment Complaints
New Zealand’ (1997) 27(4Yictoria University of Wellington Law Revie¥85; Claire Baylis, ‘Reviewing
Statutory Models of Mediation/Conciliation in Newedand: Three Conclusions’ (1999) 30{ixtoria
University of Wellington Law Revie279; Baylis, above n 1; Anna Chapman, ‘DiscrimiotComplaint-
handling in NSW: The Paradox of Informal DisputesBlation’ (2000) 22(3)Sydney Law Revied21;
Claire Baylis and Robyn Carroll, ‘The Nature andpbrtance of Mechanisms For Addressing Power
Differences in Statutory Mediation’ (2002) Bbnd Law Reviev285, 298-9; Mary-Jane lerodiaconou,
Conciliation, Mediation and Federal Human Rightsn@@aints: Are Rights Compromise{@niversity of
Melbourne, Centre for Employment and Labour Retetidcaw, 2005); Dominique Allen, ‘Behind the
Conciliation Doors: Settling Discrimination Compiés in Victoria’ (2009) 18Griffith Law Review778;
Paula McDonald and Sara Charlesworth, ‘Settlementc@nes in Sexual Harassment Complaints’
(2013)24(4)Australasian Dispute Resolution Journ2b9; see also an overview of these criticisms in
Hilary Astor and Christine ChinkinDispute Resolution in AustraligLexisNexis Butterworths,"2 ed,
2002) Chapter 11.

' The terms ‘state sanctioned’ and ‘institutionalisspute resolution system’ have been used byigayl
above n 1, 102, Baylis and Carroll, above n 15,, 201d Thornton, above n 15, 738-9, who highlight
concerns about the capacity of conciliation to appately address issues of substantive rightsudic
interest. See especially Baylis, above n 1, 102Hér discussion of the compatibility of statutonpdels

of mediation and conciliation with the rule of law.
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accepting lesser remedies than through adjudicativieterminative processEswhile
these critics acknowledge the benefits of accdigibilexibility, cost effectiveness and
potentially faster resolution of disputes througDRAprocesses such as conciliation, they
often raise concerns about the potential for th@eeesses to ‘restrict the social reform
objectives’ of legislation in areas such as humights and anti-discrimination, and
detract from the development of legal rights thitopgblic findings on substantive issues

in complaints:®

Criticisms of statutory conciliation include conosr about the impact of the
individualised, ‘consensual’ and confidential natwf conciliation processes, ‘inherent’
power imbalances between parties, lack of spetyifai guidance in these statutes on the
role of the conciliator, the objectives of the pmrss, and decision making on the
suitability of matters for conciliatioff. Other commentators on statutory conciliation
have highlighted the challenges of conciliatorssome jurisdictions having multiple
roles, including as investigators or decision maken the referral of complaints to

tribunals® These challenges reflect the broader tensions hwhkidst for statutory

7 See, eg, Allen, above n 15, for her critique & gettlement of discrimination complaints through
conciliation; see also McDonald and Charleswortipve n 15, for a discussion of the lack of public
accountability and reporting of settlement outconmesexual harassment complaints, and how the déck
knowledge of the law and possible outcomes mayteadmplainants accepting lesser remedies.

18 See Raymond, above n 1, 4. Tracey Raymond prevédeummary of the criticismsf the use of
statutory conciliation for complaints about humaghts issues and discrimination and concerns that t
confidential and individualised nature of thesecpsses can detract from ‘the social change obgcid
the law’ and ‘the development of legal rights fasatlvantaged groups and prevent public declarattaats
will impact on social change’. Raymond cites therkvof Thornton above n 15; see also Chapman above n
15, 322-3 for her summary of benefits and criticgisoh the use of conciliation and other ADR processe
for discrimination complaints.

19 See, eg, Baylis above n 1, p108, Baylis and Qaabbve n 15, 306—7; see generally Thornton, elunt
and Leonard, Baylis, Chapman, lerodiaconou, Alerd McDonald and Charlesworth, above n 15.

2 See, eg, Tracey Raymond, ‘Alternative Dispute Rem in the Human Rights and Anti-Discrimination
Law Context: Reflections on Theory, Practice andll$k(2006) [1.2] 2, Australian Human Rights
Commission <https://www.humanrights.gov.au/publmas>. See also the discussion by David Bryson on
the multiple roles of conciliators in the Victorigorkcover Conciliation Service (now called the #ssmt
Compensation Conciliation Service): David Brysd®nd the Leopard Shall Lie Down with the Kid”: A
Conciliation Model for Workplace Disputes’ (1997§48 Australian Dispute Resolution Journ&U45;
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complaint bodies in balancing their function ofaling individual complaints with a
role of furthering legislated objectives such aslradsing systemic discrimination or
issues of public interest and safétyin areas such as health and disability services,
statutory complaint bodies are often conceived eiagh‘watchdogs’ in respect of risk
management and quality assurance of service poovisihich can result in complainants
expecting that their complaint will be investigarather than conciliate™. The different
ways in which conciliation is defined and concepteal as an ADR process has also
been highlighted in the literature on conciliatidniThe above criticisms of statutory
conciliation, and the concerns about the multiphel @otentially conflicting roles of
statutory complaints bodies, are important contxtoensiderations for decision making

about suitability of matters for conciliation andlwe discussed further in Chapter Two.

The relevant provisions in the Commonwealth oreskagjislative schemes which provide
for statutory conciliation commonly refer, expresst implicitly, to a determination as to
whether a matter is ‘suitable’ for conciliation ‘tkely to be resolved by conciliation’,

but do not provide any criteria for determiningtahility nor define the approach or type

of conciliation model to be used in the particijlaisdiction®* This raises the question of

Baylis above n 1, 118-120 highlights issues astetiaith conciliators acting in more than one riol¢he
same dispute, such as being an investigator oegukst decision maker.

“ISee Tracey Raymond, above n 20, [2.1]

22 see discussion by Ruth Charlton on the featurssatfitory complaints schemes: Ruth Charlfispute
Resolution Guidebool BC Information Services, 2000) 588; see alsond@aManning’s critique of the
operation of the statutory complaints scheme in Mealand for complaints by health consumers: Jaann
Manning, ‘Access to Justice for New Zealand Hedlthnsumers’ (2010) 18(1)ournal of Law and
Medicinel78.

23 See, eg, Astor and Chinkin, above n 15, 85-8atmeBoulle, above n 3, 148-52; Spencer and Hardy
above n 12, 313-30.

24 Examples of legislation which require a decisianta whether a matter is ‘suitable for conciliation
include Health and Disability Services (Complaints) Act 34WWA) s 34(4),Human Rights Commission
Act 2005 (ACT), Disability Act2006 (Vic) s 116; examples of legislation which requirelecision as to
whether a complaint is likely to be ‘resolved thgbuconciliation’ includeEqual Opportunity Act 1984
(SA) s 95(1),Anti-Discrimination Act 1991Qld) s 158,Anti-Discrimination Act 199§Tas) s 74. The
relevant provisions in the legislative schemes tfee participating statutory complaints bodies iis th
research will be discussed in Chapter Four of tthésis; see also discussion by Baylis, above n@,ah

the lack of guidance in statutes on the role ofdbeciliator and conciliation processes. Baylishtights
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how each statutory body or individual officer detares suitability of a matter for
conciliation, and thus the access of parties te tbim of ADR, as distinct from other
more determinative approaches to resolving disputesilso raises the question of
consistency of decision making if clear guideli@s not established, and the risk of
decisions being dependent on the level of skilpwdedge and judgments of individual
officers, and their views about the appropriaten@$s conciliation in different
circumstance®’ These issues about the lack of specificity andiante in statutes have
been highlighted in the various critiques and comiau in the literature on conciliation

in statutory complaints schem®@s.

A review of the literature revealed that few statytbodies have developed explicit
policies on the suitability of matters for condilém®’ and that there has been little
attention or dedicated research on this issue istralia®® This initial review also
indicated a lack of a common practice frameworksbaring of knowledge between
statutory bodies on this process of decision makifige literature review therefore
identified the opportunity for this research to axds$ these gaps. Key considerations from

the literature review for this research will beatissed further in Chapter Two.

1.3 Decision making on the suitability of disputefor ADR

While there has been little research on decisiokimgaon the suitability of disputes for

conciliation, the question of the suitability okdutes for ADR has received attention in

the common phrasing in statutes that conciliataraust endeavour to resolve the complaint by
conciliation’, citingEqual Opportunities Act 1984VA) as an example.

% Baylis and Carroll discuss these concerns abausistency of decision making and the dependence on
the level of skills, knowledge and judgments ofiudlal officers in their article on the need for
mechanisms to address power differences in stgtotediation and conciliation: above n 15, 305-8.

26 See, eg, Astor and Chinkin, above n 15, 85-8, Bmdlle, above n 3, 148-52. These issues will be
discussed further in Chapter Two of this thesis.

%" This literature review included examination of sites and publications of statutory bodies conagcti
conciliations in Australia. See Bibliography, D ®th

8 See the comprehensive review of research on atferiteria for ADR by Kathy Mack: Kathy Mack,
Court Referral To ADR: Criteria and Resear¢hustralian Institute of Judicial Administratiomé the
National Dispute Resolution Advisory Council, Mellsne, 2003) 25-36. See also Sourdin, above n 3;
Sourdin provides a list of ADR empirical reseamdnducted in Australia between 1986 and 2011 in

Appendix G of this publication.



the context of debate on legislating for ADR, ahd extent to which such processes
should be regulated. The former National Alternative Dispute Resolutidalvisory
Council (NADRACY® made a significant contribution to this debate #relquestion of
suitability of disputes for ADR. In its role of praling expert policy advice to the
Attorney-General of Australia, NADRAC was requiréal consider ‘the suitability of
alternative dispute resolution processes for padrcclient groups and for particular
types of disputes™ In its 2006 report ohegislating for alternative dispute resolution. A
guide for government policymakers and legal draftt&¢ ADRAC provided the following
commentary on criteria foeferral toADR:

3.5 In practice, it can be difficult to define tbigteria on which to base referral

decisions. Available research identifies very fesmgistent features about disputes and

their participants that can be used to predict dredr not ADR will be successfurhis

makes it difficult then, outside of general prideg to determine specific criteria for

referral to ADR®
While acknowledging the desirability of having sowréeria for referral of matters to
ADR and the need for an assessment of suitabdithet made, NADRAC advised that
such criteria do not need to be specified in legish. Instead, NADRAC recommended
that the aim should be ‘to determine general pplesi on which to base referral decisions
without hindering the discretion of the courts artider relevant bodies to make decisions

about individual circumstance® If criteria for such referral decisions were toviadtten

% See, eg, Law Reform Committee, Parliament of Viatoabove n 8, Chapter 5 ‘Regulating ADR’; see
also discussion by Nadja Alexandra on the diffeesric approaches to the question of regulation@RA
and the tension of balancing the principles of diitg and flexibility with consistency: Nadja Alemdra,
'Mediation and the Art of Regulation' (2008) 8Queensland University of Technology Law and Justice
Journal 1.

%9 NADRAC was an independent non-statutory body distadd in October 1995 that provided expert
policy advice to the Attorney-General of Austradiathe development of ADR. NADRAC was
decommissioned in late 2013..

%1 See ‘NADRAC Charter’ in National Alternative DisguResolution Advisory Councibnnual Report
1996-97(1997) vi, Australian Government Attorney-Genesddepartment
<https://www.ag.gov.au/Legal System/Alternate Dispésolution/Pages/NADRACpublications.aspx>.
¥National Alternative Dispute Resolution Advisory@wil, Legislating for Alternative Dispute

Resolution. A guide for Government Policymakers laeghl Drafters(November 2006) 8, Australian
Government Attorney-General’s Department
<https://www.ag.gov.au/LegalSystem/AlternateDisRésolution/Pages/NADRACpublications.aspx>

% |bid 9.



into legislation, NADRAC proposed that ‘It may bera useful for legislation to specify

negative criteria, for example when not to refeispute.®

NADRAC'’s approach to this issue highlights, and eqos to reinforce, the discretion
often exercised by courts and other bodies in nefgmatters to ADR. At the same time,
NADRAC points to the importance of assessment riaitand the need to identify
principles for decision making on suitability. luhace to the Victorian parliamentary
inquiry into ADR and restorative justice on the sfien of disputes unsuitable for ADR,
NADRAC identified issues such as ‘severe power iahees, safety or control’ as
negative assessment criteria but again emphasisedexercise of discretion and
individual judgment in such decision makif\gNADRAC advised that:
Subject to the factors outlined below, NADRAC caless that it is appropriate for the
determination of whether or not a dispute is slitab be made by the dispute resolution
practitioner. NADRAC does not consider it helpfolidentify particular types of disputes
and to apply blanket rules to them. A wide rangdactors will determine whether any
particular dispute is or is not suitable for ABR.

NADRAC qualified this advice by emphasising the ortance of measures such as
appropriate training, evidence-based screening asgkssment processes, choice of
suitable ADR process, recognition of cultural fast@r other vulnerabilities and a

number of other factor¥.

NADRAC's consideration of this issue leaves thenswered question of the evidence
base or implicit criteria that may be used in swadsessment processes, and what
principles underpin decision making on the suitgbibf matters for ADR processes,

including conciliation. There has been consideratdenmentary in the literature on

* Ibid 16.

% The Victorian Parliament's Law Reform Committegiied NADRAC to provide further comments on
the suitability of disputes for ADR raised in NADIAs initial submission made in November 2007 to the
Commmittee’s ADR inquiry, referenced in above nNgtional Alternative Dispute Resolution Advisory
Council, Submission to the Parliament of VictoreaReform Committednquiry into Alternative

Dispute ResolutiorMay 2008, 7-9, Australian Government Attorney-€mitis Department
<https://www.ag.gov.au/LegalSystem/Alternate Dispésolution/Pages/NADRACpublications.aspx>

% Ibid 7.

%" Ibid 7-8.



intake and screening processes for ADR processasicydarly for mediation, and
consideration of the appropriateness of matters ABIR processe® The practice
standards for the National Mediator Accreditatigrst8m (NMAS) require mediators to
have specific skills in intake processes and ‘dspdiagnosis’ and knowledge of the
appropriateness or inappropriateness of medidfiodarious commentators have,
however, highlighted the lack of guidance or prggion in these standards and
challenges associated with assessment and diagmostiesse® as well as the lack of
requirements or guidance in legislation for intgkecesses to assess the suitability of

disputes for conciliatioft

Laurence Boulle, for example, highlights problemssaeiated with ‘conventional
approaches’ to the ‘diagnosis’ of the appropriaseraf mediation or conciliation and the
use of checklists of factors to consider, such dngness and capacity of parties to

participate, nature and causes of disputes, powkalances, public interest issues and

% See, eg, Gay Clarke and lyla T Davies, ‘Mediatiowhen Is It Not An Appropriate Dispute Resolution
Process?’ (1992) 3(Australian Dispute Resolution Journa; Rhonda Payget, ‘The Purpose of an Intake
Process in Mediation’ (1994) 5(Australasian Dispute Resolution Journe0; John Wade, ‘Matching
Disputes and Responses: How to Diagnose Causesonflicf and to Respond with Appropriate
Interventions and/or Referrals’ (2010) 12@DR Bulletin4; see also discussion by Boulle on approaches
to determining when mediation is appropriate opprapriate: above n 3, 314-24; and Sourdin, abo®g n
441-9 on approaches to intake and referral prosesse

% Mediator Standards Boardyational Mediator Accreditation System: Australiddational Mediator
Standards(July 2015) Part Il Practice Standards 10 [3[2]3], 13—4 [10.1], Mediator Standards Board
<http://www.msb.org.au/mediator-standards/nationatiator-accreditation-system-nmas>.

0 See, eg, discussion by Sourdin on the lack ofcpirtion in the NMAS standards in relation to intak
processes: above n 3, 215; see also Boulle onatie ¢f guidance provided in the NMAS on the
assessment process for determining the appropesdéeof mediation for a dispute: above n 3, 329-30.
While both Sourdin and Boulle were commenting o& BHMAS practice standards as at September 2007,
the 2008 standards are consistent in these respithtthe revised standards which came into efifieduly
2015, referenced in above n 39. See National Medi&iccreditation SystemAustralian National
Mediator Standards: Practice Standarn@®eptember 2007) 6 [3.2], [3.3], 10-11[7.3].

! See discussion by Baylis and Carroll on the imgrwe of statutory intake processes to determine the
appropriateness of mediation, particularly in asisgs power imbalances, and their concern that most
legislative schemes have limited or no requiremémtssuch processes: above n 15, 305-8; Boulle also
highlights the lack of guidance in legislation fine diagnosis and assessment of the appropriatefiess

disputes for ADR processes: above n 3, 315-6.
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timing or ‘readiness of disputes for a negotiatetflement™? Writing about the different

perspectives in the literature on these factorgllBautlines the need to weigh up and
prioritise the multiple and potentially conflictinfactors that indicate appropriate or
inappropriateness of an ADR process for a dispuReferring to the review conducted
by Kathy Mack on criteria and research relevanteferrals to ADR'* Boulle notes the

subjective nature of assessments and the incomelusi contradictory evidence on
factors commonly used in screening and intake @msE® He points to the complexity
and ‘inexact science’ of the assessment of the oppiateness of disputes for ADR
processes: ‘While urban mythology abounds in thieaathere is little in the way of

scientific precision®

Mack’'s review of available research found that ¢heras a relative lack of reliable,
empirically validated criteria or predictors of sass for ADR processes. These findings
point to a significant disconnection between tinglifigs from research and the legislative
requirements for statutory complaint bodies to wheiee the suitability of disputes for
conciliation and the likelihood of a successfulotation® Mack found, however, that
there are ‘significant issues of principle which shibe taken into account in making
appropriate referrals to ADR’, which informed thespion adopted by NADRAC on
criteria for referrals to ADR as discussed abbv@hese research findings, and the
literature on the complexity of diagnosis of thegpriateness of disputes for ADR, are
significant for examining the efficacy of decisiamaking by statutory complaint bodies

and will discussed in more detail in Chapter Two.

1.4 The need to assess the efficacy of decision nmakfor conciliation
and appropriate access for people with disabilities

The above overview of approaches to decision ma&imghe suitability of disputes for
ADR highlights the complex variables and potentidluences on these decisions, the

“2Boulle, above n 3, 320.

* Ibid 314.

4 Mack, above n 28, and cited in Boulle, above 823L-8.

5 Boulle, above n 3, 314,

46 Mack, above n 28, 86.

“ |bid; National Alternative Dispute Resolution Adery Council, above n 32, 9.
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lack of reliable, empirically validated criteriancthe limited guidance in the statutes or

standards which can inform these decisions.

Decisions about referral of matters to conciliatiaong with decisions that matters
cannot be conciliated, are effectively decisionsciwhdetermine a person’s access to
justice through this form of dispute resolution.skrnng equal and effective access to
conciliation for people with disabilities requirepecific attention as will be outlined
below. The potential impact of such decisions igipalarly significant in jurisdictions
where the options for a person to seek resolutioredress by other means (such as by
application to a tribunal or court) are limitedram-existent, such as under sability

Act 2006 (Vic).*® Despite these potential consequences, these atesisie generally
made without any external review or scrutiny uniesvidually challenged by processes

such as a complaint to an ombudsifan.

Without explicit criteria or guiding principles fauch decisions, there are risks that the
use of implicit criteria or the influence of thediwidual officer’s skills or knowledge may
unduly limit access to conciliation. On the otlmand, critics of statutory conciliation
have pointed to the risk of matters being inappately referred to conciliation where a
person’s rights or entitlements may be affectedloere an issue of public interest needs
to be addressel.There are also risks that decisions to refer mmtteconciliation may
pay insufficient attention to the need to adjugiceisses to address power imbalances
between the parties and issues of capacity of #réep to participate in the process.
Commentators have pointed to potential harm omteato vulnerable parties if matters
are inappropriately referred to conciliation whénere are severe power imbalances or

existing trauma associated with, for instance, daimfs about sexual harassmeht.

“8 The Disability Act 2006 (Vic) Pt 6 Div 6 provides only for complaints atiatisability services to be
referred to either conciliation or investigation ttne Disability Services Commissioner; see alsoudision

by Baylis on the lack of alternative procedures fieetking complaints in jurisdictions where statutory
mediation and conciliation have been enacted: abale105.

9 See, eg, discussion by Baylis on the need foruattebility and procedurally fair processes for utiaty
mediation and conciliation: ibid, 103—4.

%0 See references in above n 15 and n 18.

1 See, eg, Claire Baylis's concerns about the apjai@mess of sexual harassment complaints to

conciliation and the risk the complainant experiegdurther harm or trauma through conciliatingedity
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There is also the paradox identified in the literat where ADR processes are seen to
benefit vulnerable or disadvantaged groups throtingh provision of more accessible,
flexible, informal and less alienating forums, vehdt the same time carrying the risk of
negotiation or compromise of rights of those sameups®® In its review of the
suitability of ADR for vulnerable groups, NADRAC(tilighted the advantages of ADR
for people with disabilities as ‘its adaptabilitpdhits related potential to accommodate
their special needs® At the same time NADRAC identified a range of s to access
to ADR processes for people with disabilities. Tehelsarriers included physical
impediments, communication support needs, lacknfafrination about rights and ADR

processes and the need for advocates and othesrssippparticipate in the processés.

These considerations point to the merits of assgs$be efficacy of such decision making
in addressing these issues, and the extent to wduigient processes ensure appropriate
access to conciliation as a means of resolvingutksp particularly for people with
disabilities. The question of appropriate accessottciliation also requires consideration
of the extent to which the potential barriers faople with disabilities to making a

complaint are addressed by statutory bodies.

This question of appropriate access to conciliation people with disabilities has

particular significance when considering the olilmyas imposed by th&nited Nations

with the ‘harasser’: Claire Baylis, ‘The Appropeaess of Conciliation/Mediation for Sexual Harassime
Complaints in New Zealand’, above n 15, 612-17;adee Baylis and Carroll, above n 16, 298-302 @n th
need to protect vulnerable parties in disputes &ttegre are inherent and/or severe power imbagance

52 Commentators who have identified this paradoxuidel Chapman, above n 15, 322; see also discussion
in Tracey Raymond and Jodie Ball, ‘Alternative Ditp Resolution in the Context of Anti-Discriminatio
and Human Rights Law: some comparisons and coradides’ (2000) Australian Human Rights
Commission <https://www.humanrights.gov.au/publarag>.

°3 National Alternative Dispute Resolution Advisorp@cil, Issues of Fairness and Justice in Alternative
Dispute Resolution: A Discussion Papd997) 126, [6.37], Australian Government Attorr@gneral’s
Department
<https://www.ag.gov.au/LegalSystem/AlternateDisRésolution/Pages/NADRACpublications.aspx>.

* |bid 126-31, [6.38]-[6.50].
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Convention on the Rights of Persons with Disab#fitf This Convention has been given
increased force and attention since it was ratifigdAustralia in 2008, requiring a
specific focus on the rights of people with disiies and a significant shift in ways of
thinking about decision-making capacity and acd@#tgi of processes. Article 12 of the
Convention provides for equal recognition before i for people with disabilities and
states that ‘States Parties shall take appropnegasures to provide access by persons
with disabilities to the support they may require éxercising their legal capaciff’
Article 13, which deals with access to justice, ikny states that ‘States Parties shall
ensure effective access to justice for persons digabilities on an equal basis with
others.®” These articles, together with Article 5 on noredimination and Article 9 on
accessibility, create an imperative for bodies afieg under federal or state legislation to
ensure that people with disabilities have equat, dad effective access to justice and
receive supports and ‘reasonable accommodatiopatticipate in these processég.he
Charter of Human Rights and Responsibilities 20®c) is an example of state
legislation which sets out recognition and equaiiore the law as a human righfThe
various pieces of legislation dealing with humaghts, equal opportunity and anti-
discrimination also create obligations for decisi@nd processes adopted by statutory
complaint bodies, including those operating untiessé legislative schemes, to be non-

discriminatory for people with disabiliti€S.

In addition to theUnited Nations Convention on the Rights of Persasitls Disabilities
there is case law which points to the need forrrefe to ADR to take into account

equality of access for people with disabilitieseT2001 Federal Court decisionACCC

%5 United Nations Convention on the Rights of Perswitis Disabilities opened for signature 30 March
2007, 993 UNTS 3 (entered into force 3 May 2008)stralia signed this Convention on 30 March 2007
and ratified it on 17 July 2008. It entered intec®in Australia on 16 August 2008. Australia aszktb

the CRPD Optional Protocol on 21 August 2009.

*® |bid Article 12.

*" |bid Article 13.

%8 |bid. Article 2 defines ‘reasonable accommodat@smeaning ‘necessary and appropriate modiinati
and adjustments not imposing a disproportionatermtue burden, where needed in a particular case, to
ensure to persons with disabilities the enjoymenex@rcise on an equal basis with others of all émum
rights and fundamental freedoms’.

% Charter of Human Rights and Responsibilities 208i6) pt 2 s 8.

%0 See legislation listed in Bibliography C.
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v Lux Pty Ltdis instructive in its ruling that a person with iatellectual disability should
have the opportunity to participate in mediatiomg ghereby the right to access ADR, as

would other members of the commuriity.

As discussed above, power imbalances and the t¢ppsfcparties to participate have
been identified by NADRAC and ADR commentatorsasdrs that should be taken into
account in the determination of the suitabilityroatters for ADR. As these factors are
particularly relevant for people with cognitive impments or mental health issues, this
research has included a specific focus on how tliaswrs have been assessed in
decision making on the suitability of disputes ilwtag people with disabilities and the
extent to which these decisions have taken intowatcobligations for equality of access
and non-discriminatory processes. In examining ghissues, this research will also
consider the extent to which decision making andcd@tion processes have been
informed by rights-based approaches to capacitgsassents and ‘supported decision
making’ for people with disabilities. These approes aim to give effect to thegN
Convention on the Rights of Persons with Disabsitind emphasise processes ‘whereby
a person with a disability is enabled to make ammirounicate decisions with respect to
personal or legal matter¥ The literature on approaches to the capacity asssss, and
considerations for access and participation, opfgewith disabilities in ADR processes
will be discussed further in Chapter Two [2.7] @ftbpter Six.

1.5 Research gquestion, scope and aims

This research seeks to address the issue of gffafagdecision making on the suitability

of disputes for conciliation with the following fos:

61 ACCC v Lux Pty Ltf2001] (FCA) 600.

%2 piers Gooding, ‘Supported Decision-Making: A RiyBased Disability Concept and its Implications for
Mental Health Law’ (2013) 20(3}sychiatry, Psychology and La481, 432. The principles of legal
capacity and supported decision making are alstaewul in the Australian Law Reform Commission’s
consideration of the application of tB®nvention on the Rights of Persons with Disab#itd
Commonwealth laws: Australian Law Reform Commisstequality, Capacity and Disability in
Commonwealth Law&\LRC Report 124August 2014) 44-7, [2.37]-[2.50], 47-56, [2.58-90],

Australian Government Australian Law Reform Comiriaiss

<https://www.alrc.gov.au/sites/default/files/pdislifications/alrc_124 whole_pdf_file.pdf>.
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How can decision making on the suitability of disfms for statutory conciliation

ensure appropriate access, particularly for peopléh disabilities?

To answer this question, empirical research waslected with 17 Australian statutory
bodies with the jurisdiction to conciliate complaimbout:

- health services

- disability services

- discrimination, equal opportunity and issues of hamights®®

These statutory bodies were chosen on the basistefia which included whether there
were express provisions in the legislation for dietgon of matters, types of matters
which were likely to involve face-to-face conferesdo resolve the dispute and the likely
involvement of people with disabilities. A multi-thed research design was chosen
which included review of legislation and relevamtcdmentation, scoping surveys and
interviews with decision makers in nominated statutbodies. The research examined
the key factors, decision-making processes andaiixghd implicit criteria that are being
used to determine suitability for conciliation imese jurisdictions, along with specific
approaches to access and participation of peoytte disabilities in conciliation. On the
basis of the analysis of the research findings, teésearch proposes an ‘enabling model
of decision making’ about the suitability of dispstfor conciliation, which statutory
bodies can use to ensure fair and effective adoessnciliation as a means of resolving
disputes. Broader implications of the findings ateo considered and directions for

further development and research are identified.

1.6 Organisation of the thesis

This chapter has established the need to addressgubstion of efficacy of decision
making on the suitability of disputes for statut@ognciliation, and set out the aims and

scope of the research and an overview of the relsetsign and methods.

Chapter Two: Key considerations from the literature
This chapter outlines key considerations from therdture on the key features of

statutory conciliation, and examines the ways inictvhconciliation is defined and

%3 See Appendix A for list of participating statutaromplaints bodies.
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conceptualised within the broader context of ADR. highlights the definitional
challenges associated with conciliation and keyceams raised by critics of statutory
conciliation, including approaches to addressirsgies of power, rights and interests of
parties within conciliation. This chapter also exa®s the research and approaches to
determining the suitability of matters for ADR, atite implications of the research
findings on referral criteria for decision making btatutory bodies. It concludes with
identifying key considerations from the literatumerelation to access to ADR for people

with disabilities and approaches to capacity tdigppate in ADR processes.

Chapter Three: Research design, methodology, and alysis of results

This chapter outlines the scope, design and metbggof the research, and summarises
the research process, including ethics approvakag#ling the participation of nominated
statutory bodies. It discusses the rationale fasicds made in the research design,
methodology and scope, together with the limitation this research. The chapter also
outlines the ‘mixed methods’ approach adopted s tesearch and the application of
grounded theory in the analysis of data from swus\ayd interviews with decision makers
from the participating statutory bodies. It highiig the significance of the unanimous
agreement of the nominated statutory bodies taggaate in the research and the level of
expressed interest in exploring the challengescamiplexity of decision making about

the suitability of disputes for conciliation. Théapter concludes with an overview of
results of the survey and interview responses aadey themes identified from the data

analysis. These themes are discussed in detdiéifotlowing three chapters.

Chapter Four: Diversity of conciliation approachesand factors affecting referrals

This chapter discusses the key findings of theamesein respect of the models and
approaches to conciliation adopted by the partizigastatutory bodies. It examines the
diversity of approaches and interpretations of wbanciliation means in different

jurisdictions, along with some of the common waysvhich conciliation is defined in the

various legislative schemes and described by stgtitodies in documentation for the
public. This chapter also examines common legigatequirements and the range of
organisational and contextual factors which mayedciffthe decision making of the

suitability of matters for conciliation. The chaptoncludes with a discussion of key

findings on changes being made to approaches twliation by the majority of statutory
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bodies, and the implications of the adoption of arf¢ conciliation models’ and
‘presumptive’ approaches to the suitability of raedtfor conciliation.

Chapter Five: Approaches and criteria used in decisn making on the suitability of
matters for conciliation

This chapter presents the findings on the appreached criteria being used by
participating statutory bodies to decide on thetakility of individual matters for
conciliation. Approaches to assessment and decisiaking are also explored in the
context of the adoption by many statutory bodiea gdresumptive approach’ to decision
making about the suitability of matters for coratilbn. Despite the dominance of this
presumption of suitability, the willingness anditatles of parties to participate in
conciliation was identified as a key considerataol challenge for most statutory bodies.
This chapter introduces the notion that decisiokingaon the suitability of disputes for
conciliation is an interactive process which needtake into account how the statutory
body or officer is able to work with the particulahallenges associated with the
characteristics of the parties or nature of theutes. It concludes by arguing the need to
rethink approaches to determining the suitabilitynatters for conciliation and to change
the question for statutory bodies frolm this matter suitable for conciliationzo ‘How

could we make this matter suitable for conciliaftbn

Chapter Six: Approaches to power imbalances, capagiand participation of people
with disabilities

This chapter explores the way in which approactdepted by participating statutory
bodies take into account factors of power imbalareed parties’ capacity in decision
making on the suitability of disputes for conciliet, as these are particularly relevant for
people with disabilities. It examines the extenitich the approaches adopted to power
imbalances and capacity of parties seek to ensppeopriate access to conciliation,
particularly for people with disabilities. Thesadings are considered in the context of
contemporary rights-based approaches to capacgsasients and ‘supported decision
making’ for people with disabilities. This chaptamcludes with a discussion of the need
to incorporate these approaches as part of ‘retighloverall approaches to determining

the suitability of matters for conciliation. Thespproaches are conceptualised as an
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‘enabling model of decision making’ on the suitabibf disputes for conciliation which

is proposed in the concluding chapter.

Chapter Seven: Conclusions — Towards an ‘enabling adel of decision making’

This final chapter summarises the key findings frims research and proposes the
development of an ‘enabling model of decision mgkas a way of ensuring appropriate
access to conciliation as a means of resolvingutisp This model has a particular focus
on enabling equal and effective access to conaiiafior people with disabilities. The
proposed model builds on the presumptive approatbesuitability found in this
research, by paying attention to the organisation'sfficer’s role in facilitating people’s
capacity and preparedness to engage in disputtutieso The chapter outlines the way
in which such an approach to decision making regua new way of thinking about
determining suitability of disputes for conciliatioand about people’s capacity to
participate. This model of decision making shifie focus from party characteristics or
capacity to the capacity of the organisation oiceffto facilitate their participation in a
conciliation process and incorporate objectivesadfiressing substantive rights and
systemic outcomes. It concludes with an outlinghef key components for developing
and implementing an enabling model of decision mgkin the suitability of disputes for

conciliation and identifies directions for furthdgvelopment and research.
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CHAPTER TWO
KEY CONSIDERATIONS FROM THE LITERATURE

2.1 Introduction

This chapter outlines key considerations from ftexdture on the definitional questions
and key features of statutory conciliation, andneix&s the ways in which conciliation is
defined and conceptualised within the broader cardé ADR. It explores the range of
factors that may influence decision making on théability of matters for statutory
conciliation, including key concerns raised by icst of statutory conciliation and
approaches to addressing issues of power, riglitsraerests. It examines the research
and approaches to determining the suitability oftena for ADR, and the implications of
the research findings on referral criteria for dem making by statutory bodies. It
concludes with identifying key considerations frtime literature in relation to access to
ADR for people with disabilities and approachescapacity to participate in ADR

processes.

2.2 Defining conciliation within the context of ADR

Governments over the past few decades have inoghasenacted legislation which
provides for conciliation in a wide range of julisibns®® Commentators have
highlighted the diverse applications and procesaesociated with conciliation, and
ongoing debates about the extent to which conighatan be distinguished from
mediation®® Given the definitional guestions associated witimailiation, a threshold

consideration for this research is to examine hamnciiation is defined within the

broader context of ADR and distinguished from m#da One of the challenges in
defining conciliation is the lack of general agresin over definitions of ADR.

Commentators on the rise of ADR have noted that A@¥¥elopments have been
primarily driven by practice rather than theorytiwierms being used in different ways
by different people, according to their preferenaes context§®

% See, eg, King et al, above n 9, 114-15; SpenakHandy, above n 12, 313-30.

% See, eg, Spencer and Hardy, above n 12, 313; AstbiChinkin, above n 15, 85-8; Boulle, above n 3,
148-52; Sourdin, above n 3, 158-60.

% See, eg, King, et al above n 9, 109.
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While there is a continuing debate about the detgreghich ADR processes should be
defined®” NADRAC developed process descriptions, objecti@ad classifications of
types of ADR which provide useful ways of conceiging and discussing ADR and its
various forms in Australia. NADRAC provided the lléaving overall process
description: ‘ADRis an umbrella term for processes, other than jaldietermination, in
which an impartial person assists those in a désptesolve the issues between th&m.’
NADRAC determined the most common objectives of APRcesses as being ‘to
resolve or limit disputes in an effective way’, oovide fairness in procedure’ and ‘to
achieve outcomes that are broadly consistent withlip and party interest§” In its
discussion paper on objectives of ADR, NADRAC aidentified possible additional

objectives of achieving lasting outcomes and usiisgurces effectivel(f

These objectives provide a useful reference fomémiag the criteria, explicit or implicit,
which may inform the approaches adopted by pastog statutory bodies in this
research. The effective use of resources and tjeetole of achieving lasting outcomes
are, for example, likely considerations for statytbodies facing budgetary constraints
and/or dealing with complaints involving long-terefationships, as exist, for instance, in

disability service provision.

NADRAC also classified ADR processes as being fiiative’, ‘advisory’,
‘determinative’ or a‘hybrid of these processé5.These are useful classifications for

understanding approaches to conciliation withinkteader spectrum of ADR.

®7 See discussion by Sourdin, above n 3, 4.

®8 National Alternative Dispute Resolution Advisd@puncil, Dispute Resolution TerméSeptember
2003) 4, Australian Government Attorney-GeneralepBrtment
<https://www.ag.gov.au/LegalSystem/AlternateDisRésolution/Pages/NADRACpublications.aspx>.
%9 National Alternative Dispute Resolution Advisorp@cil, Report to the Commonwealth Attorney-
General: A Framework for ADR Standar@spril 2001) 13-14, [2.3], Australian Governmertténey-
General's Department
<https://www.ag.gov.au/LegalSystem/AlternateDisRésolution/Pages/NADRACpublications.aspx>.
0 Ibid 13, [2.1].

" These classifications focus primarily on the rofethe ‘dispute resolution practitionerwhich is the
generic term used by NADRAC. NADRAC provides meidiatas an example of a facilitative process, in

which the dispute resolution practitioner assikes garticipants to a dispute to identify the digglissues,
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NADRAC defined conciliation as an example of a ghkprocess, and distinguished it
from mediation by putting forward their view th&dtnediation” is a purely facilitative
process, whereas “conciliation” may comprise a orxtof different processes including
facilitation and advice’? As NADRAC's detailed process description of cormtibin is

the only authoritative definition of conciliation Australia, it is quoted here in full:

Conciliation is a process in which the participants, with theistance of the dispute
resolution practitioner (the conciliator), identiflje issues in dispute, develop options,
consider alternatives and endeavour to reach ageagnt. A conciliator will provide
advice on the matters in dispute and/or optionsrésolution, but will not make a
determination. A conciliator may have professioaapertise in the subject matter in

dispute. The conciliator is responsible for mangghre conciliation process.

Note: the term “conciliation’, may be used broattiyrefer to other processes used to

resolve complaints and disputes including:

« informal discussions held between the participant an external agency in an
endeavour to avoid, resolve or manage a dispute

= combined processes in which, for example, an inggrtactitioner facilitates
discussion between the participants, provides adweit the substance of the
dispute, makes proposals for settlement or actigehtributes to the terms of

any agreemerit.

The advisory role of a conciliator is further ami@ted in NADRAC’s definition of
statutory conciliation, which includes an activel gotentially interventionist role for the

conciliator:

develop options, consider alternatives and endeaweoreach an agreement about some issues or tbie wh
dispute. In contrast, the role of the dispute netsah practitioner in advisory processes is to aersand
appraise the merits of the dispute, provide adag¢o the facts of the dispute, the law and, inesoases,
possible or desirable outcomes, and how these reagchieved. At the other end of the ADR spectrum,
determinative dispute resolution processes areepeas ilwhich a dispute resolution practitioner evaluates
the dispute and makes a determination: NationarAdttive Dispute Resolution Advisory Council, above
68, 4-7.

2 |bid 3
3 |bid 5.

23



Statutory conciliation takes place where the dispute in question hasltedsin a
complaint under a statute. In this caslee conciliator will actively encourage the
participants to reach an agreement which accordshwhe advice of the statute

[emphasis added]

In spite of NADRAC's efforts to provide some definhal clarity, a key theme in the
literature on conciliation in Australia is that theis considerable variety in the
approaches and models used, with the view that tierlittte consensus amongst
conciliation providers as to what precisely comtitn means’> Boulle highlights the

limited guidance provided in statutes, commentimat:t ‘Legislatures are unobligingly,
inconsistent in their use of the terms of mediatiad conciliation, seldom defining them

and rarely indicating what is required of the resive interveners’®

The continuing debates on the similarities or ddfees between conciliation and
mediation often focus on the degree to which tilsputie resolution practitioner takes on
an advisory, evaluative or interventionist rolehe dispute, or alternatively adheres to a
facilitative role which focuses on neutrality, pacontrol and party self-determinatiéh.
Boulle highlights that the forms of interventiorathcan occur in conciliation may also
occur in evaluative mediation, such as the useubfest-matter expertise to guide and
advise the parties towards agreements which takeaiccount ‘judgements about legal
rules or other relevant norm% .Sourdin also comments that while NADRAC assumed
that a facilitative model of mediation will operateany practitioners consider that there
are two main forms of mediation, being facilitatiared evaluativé’ The commentary in

the literature therefore raises questions on thenéxto which NADRAC'’s process

" bid 10.

S Spencer and Hardy, above n 12, 313.

® Boulle, above n 3, 149; see also discussion byliBay the lack of guidance in statutes to distisgu
between mediation and conciliation: above n 15882

" See, eg, Baylis, above n 15, 282-5; Astor and Kdhjrabove n 15, 61; Boulle, above n 3, 19-20; John
Wade, ‘Mediation: The Terminological Debate’ (19%{B) Australian Dispute Resolution JournaD4,
206.

"8 Boulle, above n 3, 148.

® Sourdin, above n 3, 69.
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definitions reflect what occurs in practice, givéme range of existing models and

practices?

Another definition of mediation which is particularelevant for this research is found in
the National Mediator Accreditation System (NMA%)The NMAS was established in
2008 and is the only scheme under which both mexdiagnd conciliators can currently
be accredited® While the NMAS standards state that ‘a mediatazsdnot evaluate or
advise on the merits of, or determine the outcorme dtsputes’f,33 the standards

nonetheless provide for mediators using a ‘bleratedess such as advisory or evaluative

8 See, eg, Sourdin, above n 3, 69-7; Boulle, abo8e 19-20. NADRAC provides the following process
definition of mediation which is similar to the dfion provided for conciliation, with the excegpti of the
references to the advisory role: ‘Mediatigna process in which the participants to a dispwiéh the
assistance of a dispute resolution practitioneg (ttediator), identify the disputed issues, devapions,
consider alternatives and endeavour to reach seeagnt. The mediator has no advisory or determimati
role in regard to the content of the dispute orahteome of its resolution, but may advise on dedrine
the process of mediation whereby resolution isgted.”: NADRAC, above n 68, 9.

81 The Australian National Mediator Accreditation &m (NMAS) was established in 2008. The NMAS is
a voluntary industry system under which organisetigualify as Recognised Mediator Accreditation
Bodies (RMABSs) that may accredit mediators and fiianers providing ‘blended processes’, such as
conciliators. See Mediator Standards Board <httpuii.msb.org.au/mediator-standards/national-mediator
accreditation-system-nmas>.

8 The NMAS Approval and Practice Standards werebéisteed in 2008 and updated in July 2015. These
standards provide for accreditation of practitienevho use ‘blended processes such as advisory or
evaluative mediation or conciliation’. See MedraBiandards Board, above n 39, Practice Standands P
Il [10.2], 14.

8 Mediator Standards Boardbove n 39Practice Standards Part IlI [2.2], 9. Mediationléscribed as:
‘Mediation is a process that promotes the selfiaeitgation of participants and in which participgnisth

the support of a mediator:

(a) communicate with each other, exchange inforrnatind seek understanding

(b) identify, clarify and explore interests, issaesl underlying needs

(c) consider their alternatives

(d) generate and evaluate options

(e) negotiate with each other; and

(f) reach and make their own decisions.

A mediator does not evaluate or advise on thetmefj or determine the outcome of, disputes.’
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mediation or conciliation, which involves the prsigin of advice®* The recognition of
the diversity of mediation practice was made moxglieit in the updated standards in
July 2015, referring to mediators practising in teos such as ‘hybrid, blended or
statutory environments’ and stating that additiomafuirements relevant to those
contexts may apply’. These standards, however, do not articulate a hfodélending
processes or for how the mediation principle oftypaself-determination can be

reconciled with advisory or evaluative roles of thigpute resolution practitioner.

In order for statutory complaint bodies to detemmithe suitability of matters for
conciliation, there is a threshold consideratiorhofv conciliation is conceptualised by
the decision makers in each organisation. Given limiations of the definitions
discussed above, it is useful to consider otheceptual models and frameworks and
how these might be used to inform and understapdoaphes to decision making about

the suitability of matters for different types oDR processes.

2.3 Applying conceptual models of mediation and ADRprocesses to

conciliation

Issues in defining mediation have received the nadEntion and commentary in the
literature. Given the comparisons commonly madevéen conciliation and mediation,
the definitional issues identified for mediationopide an important context for

conceptualising approaches to conciliation.

Some of the early writers on mediation argued ithé¢fied a strict definition because its
specific elements would depend on a number of bEsd°® John Wade describes ‘a
mediation abacus’ of sets of variables which inelwkills, processes and protocols
which can be ‘mixed and matched’ depending on facsoich as cost, time, wishes and

educational level of parties, training of the méaticand whether the mediator adopts a

8 The 2008 and 2012 versions of the NMAS Approvain8ards at 2.4 also included blended processes
and referred to evaluative mediation and conailiatas cited in Sourdin, above n 3, 618.

8 Mediator Standards Boardbove n 39 2, Part 1 Application. The 2008 and 20é&gsions of the
Approval Standards at 2.3 referred to mediatiorpasnarily a facilitative process’, as cited in Sdin,
above n 3, 618.

% See, eg, Wade, above n 77; Boulle, above n 3, 13.
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theoretical framework’ Wade notes that conciliation has the same ‘abasfugariables,
and that there has been limited analysis of how im@d may consciously or

subconsciously use different packages of thesabias to articulate their proces§@s.

Boulle attributes the difficulties in defining anéscribing mediation to the fact that the
term can be used to refer to three different apgres which he describes as
‘aspirational, procedural or occupation®l’He describes ‘aspirationalipproaches to
defining mediation as focusing on the values andcpples such as self-determination
and empowerment which can be seen to underpin agpes to mediation. ‘Procedural’
approaches, as defined by Boulle, refer to theqeses, steps, skills and techniques used
by mediators to resolve disputes, while ‘occupatioapproaches refer to the variety of

practices and conduct by mediators in differertirags >

While these terms have not commonly been appliethéodefinitions of conciliation,
there is an obvious application of the common ustdedings of ‘to conciliate’ and
‘conciliatory’ when considering potentially aspirational approach® defining
conciliation. Dictionary definitions ofto conciliate’ include ‘to win the goodwill or
regard of, to reconcile conflicting view¥, ‘to stop [someone] being angry or
discontented® and ‘to overcome the distrust or hostility of, &yothing or pacifying
means; placate; win ovel. Given the lack of definitional clarity associatedth
conciliation, it is possible for these definitiomd ‘to conciliate’ to influence how
conciliation is understood by individual officerstin statutory bodies or complainants,
and for an ‘aspirational’ definition to influencedsionmaking. The potential influence
of these definitions and aspirational approachesdédining conciliation will be

considered in this research.

8 Wade, above n,77.

% Ibid 3, 3-4.

8 Boulle, above n 3, 13.

% |bid.

%1 Definition of ‘to conciliate’ inConcise English Dictionary 1986ited in Charlton, above n 22, 311.
%2 Definition of ‘to conciliate’ in Oxford Dictionads
<http://www.oxforddictionaries.com/definition/engfti/conciliate>.

% Definition of ‘to conciliate’ inMacquarie Dictionary

<https://www.macquariedictionary.com.au>.

27



Further models for conceptualising the diversityrdctices and approaches to mediation
are offered by Leonard Riskin in his ‘Grid of Mettia Orientations* and by Nadja
Alexander in her ‘Mediation MetamodéF. Both of these models attempt to locate
mediator practices within a grid of dimensions, dhdrefore offer multi-dimensional
ways of conceptualising the combined or hybrid apphes that are commonly
associated with conciliation. Riskin’s model seekfocate a mediator’s interventions on
a continuum from ‘Evaluative’ ‘or ‘Directive’ inteentions to ‘Facilitative’ or ‘Elicitive’
behaviours, with a focus on the degree of impacthenself-determination of partié$.
Riskin’s other dimension for classifying mediataiagtices was ‘Problem Definition’,
with a continuum from a narrow definition of theoptem commonly associated with
‘settlement mediation’ concerned with parties’ piosis over interests at one end, to a
broad definition of problems at the other, commomlysociated with approaches

concerned about parties’ underlying needs andeistsY

A further way of conceptualising approaches to d@tion is to locate conciliation
within the broader context of ADR, and consider #hdent to which processes are

concerned with the phenomena of rights, power atefasts. Peter Condliffe describes

% Leonard Riskin, ‘Decision-making in Mediation: @New Old Grid and the New Grid system’ (2003)
79(1)Notre Dame Law Revietu

% Nadja Alexander, ‘The Mediation Metamodel: Undansting Practice’ (2008) 26(Donflict Resolution
Quarterly 97. Alexander's meta-model provides a number téraction dimensions, with four types of
discourse being ‘positional’, ‘interest-based’aftsformative’ or ‘dialogue’, and an interventiomainsion
with a continuum of the degree to which the pramiir focuses on the problem or the process.

% Riskin, above n 98. Riskin originally called thimension of mediator behaviours ‘Evaluative’ and
‘Faclitative’, but later revised these terms to r&itive’ and ‘Elicitive’ to focus on the impact difie
mediator’'s behaviour on party self-determinatiord @o cover a wider range of behaviours; see also
discussion of Riskin's ‘Grid of Mediator Orientati® in Jay Folberg, Dwight Golann, Thomas J
Stipanowich and Lisa Kloppenberg (ed$}esolving Disputes: Theory, Practice and Ldg#spen
Publishers, 2010) 274-7.

%7 Riskin, above n 102; see also Boulle’s discussibrisettiement’ mediation in his typology of four
mediation models described as: ‘settlement’, ‘fegtive’, ‘transformative’ and ‘evaluative’. Thigpology
distinguishes these four approaches in terms af thain objective, the definition of the disputeettypes

of mediators, the main role of the mediator in hecess, and other key characteristics. The obgci
‘settlement mediation’ is described as encouragimgemental bargaining between parties’ positions

towards a compromise: above n 3, 44-7.
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conflict as usually being managed around thesesthfeenomena. In this framework, a
concern aboutights focuses on entitlements, credibility, merits arasifion, while a
focus onpoweris concerned with who is able to achieve an adgenbr superiority of
position and how power can be manifested in manyswia contrast, a focus on parties’
interestsis concerned with needs and desires and can lmdexy as the ‘why’ of
conflict.”® Boulle similarly describes power, rights and ietts as representing three
different ‘levels’ which can differentiate the negyu degree and intensity of parties’

engagement in ADR processes.

The extent to which ADR processes can addresssssysower imbalances and people’s
rights and entittements under law has featured ebates around the efficacy and
suitability of ADR for different types of disputesnd in the criticisms of statutory
conciliation noted in Chapter One. These debate® hacluded questions about the
extent to which dispute resolution processes shbeldrights-based’ compared to a
broader focus on needs and interests of the pAfi@®ulle describes dispute-resolution
processes which operate at the ‘rights level’ asgoeoncerned with the respective rights
and obligations of parties who seek a determinabesed on the law or normative
standards from an authority, such as a court, nabuboard or manager. In contrast,
dispute-resolution processes which operate onewel bf ‘interests’ attempt, according
to Boulle, ‘as far as possible to identify and medte parties’ interests through
negotiation, accommodation and compromise’ withoau$ on personal or business

needs, interests and prioriti]é’é.

Boulle effectively portrays two ends of a continudmtween a pure ‘rights-based’
approach which is most often associated with adptiie and adversarial processes, to
an ‘interest-based’ approach which is commonly eissed with facilitative mediatiotf?
The literature on rights-based approaches in ADRratterises these processes as

resolving disputes with reference to perceived teghnd duties, for example, as

% Condliffe, above n 5, 30.

% Boulle, above n 3, 138-9.

100 gag, eg, the outline of arguments for and agabB® summarised by King et al, above n 9, 98-108; se
also points raised in Baylis in respect of statytoodels of mediation and conciliation: above n 1.

101 Boulle, above n 3, 138.

192 5ee, eg, the discussion on facilitative mediaitio8ourdin, above n 3, 69-70.
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articulated in law. Interest-based approachesomirast, focus on framing the dispute in
terms of the parties’ underlying needs and intef@&tn considering the debate on the
similarities and differences between conciliationdamediation, Boulle describes
conciliation, particularly statutory conciliatioms ‘generally a more rights and policy
based system’ when compared to facilitative meatigfl* Sourdin also puts forward that
many mediators view conciliation as more ‘rightséfised than pure mediation that is
concerned with a broader focus on needs and i@ racey Raymond, writing on
approaches to statutory conciliation in the ardasuman rights and anti-discrimination,
also highlights the strong rights-based focus ias¢h jurisdictions but proposes an
integrated approach to dealing with parties’ righutsl interests which will be discussed
further in Parts 2.4 and 2.5 beld.

A continuum of dispute-resolution processes canctmastructed with a focus on the
amount of control given to parties over both thecpss and outcome and the consequent
degree of ‘adversarialism’. In this constructghtiion is at one end of the continuum and
direct simple negotiation between two parties atdther®” Some commentators have
placed conciliation about two-thirds of the way @me continuum between direct
negotiation and litigation, and halfway between fatdn and arbitration® The placing

of conciliation at this point on the continuum issed on the potential level of

intervention by the conciliator in both process anttome of the dispute.

The extent to which statutory complaints schemesazidress substantive outcomes in
terms of people’s rights and entitlements under, lamd provide for interventions by
conciliators to ensure fairness of outcomes, ang dugestions raised in critiques of
statutory conciliation. As noted in Chapter Oneesth critiques raise questions on the
appropriateness of using this form of ADR in caiseslving potential infringements of

substantive rights under law, for example, antcdimsination legislation, and question

193 5ee, eg, Astor and Chinkin, above n 15, 126—7nieng, above n 20, 7-8.

194 Boulle, above n 3, 148.

1% sourdin, above n 3, 159.

198 Raymond, above n 20, 2, 7-8.

97 King et al, above n 9, 108-9. King et al place igan/facilitation at the centre of the ‘ADR Prase
Continuum’.

108 |hid; see also Boulle, above n 3, 148.
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whether the process and level of intervention ubgda conciliator is sufficient to

adequately safeguard people’s righfs.Cases involving the rights of people with
disabilities in relation to access to services hagen highlighted as examples where
public determinative processes which address sufpstarights and create precedents

may be more appropriate than conciliatidh.

Critics raising such questions commonly point te thck of specificity or guidance in
these statutes on the role of the conciliator,dbgctives of the process, and decision
making on the suitability of matters for statuteonciliation*** It is therefore important
for the purposes of this research to examine tlyeféatures and criticisms of statutory
conciliation identified in the literature, and tpetential influence of these factors on

decision making about the suitability of mattensdonciliation.

2.4 Key features and critiques of statutory conciétion

As indicated above, the focus on statutory cort@imin this research narrows some of
the considerations arising from the definitional cemainties and challenges in
conceptualising conciliation within the broadercpem of ADR. While the literature on
statutory conciliation still points to the variabjil of models and roles of conciliators
within statutory schemés? there are some key common features and contestsiaged
with conciliation within the statutory complaintremes which are the subject of this

research.

In considering some of the distinguishing featuofsconciliation, Boulle points to
conciliation as ‘operating within statutory framek® imparting standards and policy
objectives’, and being provided by public agenaieth conciliators commonly being

public officials rather than private practitionétd.Where conciliators are required to

199 see, eg, discussion by Anna Chapman on the afiphicaf statutory conciliation for discrimination
complaints: above n 15, 321, 342; see also Bayteigew of statutory models of mediation/concilgenti
above n 15.

10 g5ee, eg, Baylis, above n 15, 28.

11 3ee, eg, Baylis & Carroll above n 16, 306-7; Baybove n 1, 108.

12 see, eg, Spencer and Hardy, above n 12, 313-30diBmbove n3, 158-160; Baylis, above n 15; Baylis
and Carroll, above n 15.

113 Boulle, above n 3, 149.
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promote statutory objectives, they cannot be saitlet neutral or at arms-length in the
way in which an external dispute resolution pramtigr can bé'* Conciliators in this

context have been described by some commentatobeing ‘advocates for the law’
while remaining impartial to the parties, and opieato varying degrees in ‘the shadow
of the law''® Boulle describes the apparent conflicts and chg#e in combining

facilitative processes with ‘the obligations impdsen conciliators to guide parties
towards outcomes which reflect legislative normehsas non-discrimination and equal
opportunity’**® Despite these distinguishing features and commballenges, the

literature points to ongoing questions relatingd&finitions and practices of statutory
conciliation, with limited examination and artictitmn of conciliation practices across

different statutory contexts’

David Bryson, one of the key commentators on stagyutonciliation in Australia, has
described the ‘inherent contradictions’ and comipyexf the roles of the statutory
conciliator in facilitating resolution of disputestween parties while managing their own
legal responsibilities and limitatiot® Bryson highlights these issues in the context of
conciliating anti-discrimination complaints and Wplace disputes, and contends that
these have led to a range of criticisms of stayutwnciliation. In addition to the
concerns about potential compromise of rights ieséhprocesses, critics of statutory
conciliation have also pointed to the way in whighe and resource constraints may

prevent the exploration of parties’ underlying agdg@s and interests and lead to pressure

114 |bid; see also Charlton, above n 96, 313.

5see, eg, David Bryson, ‘Mediator and Advocate: Q@ting Human Rights Complaints’ (1990) 1(3)
Australasian Dispute Resolution Jourris86; Tracey Raymond and Sophie Georgalis, ‘Dispésolution
in the Changing Shadow of the Law: A Study of Ra&ftiViews on the Conciliation Process in Federal
Anti-discrimination Law’ (2003) 6(2ADR Bulletinl.

116 Boulle, above n 3, 368-9.

17 See, eg, Sourdin, above n 3, 159. Sourdin refethe fact that conciliation is widely used to ksett
disputes in health and aged care, but models mapeaavell defined; see also Baylis, above n 1. Bayl
outlines the issues in defining and conceptualistagutory mediation and conciliation; the literatu
review conducted for this research identified aitiih number of writers and references dealing whfk
topic, compared to the extensive examination ofiatih practices in different contexts. See, egulE&o
above n 3, 137-80. Boulle provides an extensivevie® of mediation practices and associated literat
in Chapter 5 of this publication.

118 Bryson, above n,115; Bryson, above n 20.
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for settlement, and how imbalances of power mawlres conciliators becoming
advocates for the less powerful or alternativebflucle with repeat players (such as large
organisations) to achieve settlemerfawriting in the late 1990s, Bryson identified the
need for conceptual clarity within the practice @dnciliation to respond to such
criticisms, and proposed a model of statutory datmn which articulates two modes of
interventions for the conciliator, being the ‘poand the ‘empowerment’ mode, and the

role of the conciliator as both a facilitator ama ‘advocate for the law?°

Tracey Raymond, writing about approaches develdpethe Australian Human Rights
Commission, also identifies the challenges andicigihs associated with statutory
conciliation. Raymond outlines ways in which comtdrs can operate as ‘advocates for
the law’ by using hybrid approaches which combireilitative approaches with
evaluative, advisory and interventionist rdfés Raymond emphasises that these
approaches can operate to ensure that the coiwiliptocess is fair, with settlement
options that do not breach legislation, and catu@e systemic outcomes that contribute
to the social reform objectives of the I4%.

Both Raymond and Bryson have articulated modelsstatutory conciliation which
endeavour to address the issues of rights, inteegst power that feature in the critiques
of statutory conciliatior’?® These issues and models will be discussed fuithex.5
below.

119 Bryson, above n 20, 246.

129 pid 248.

121 Raymond, above n 1; Raymond and Georgalis, abddbnBall and Raymond, above n 52; Raymond,
above n 21, see especially Jodie Ball and Traagyr®nd, ‘Facilitator or Advisor?: A Discussion of
Conciliator Intervention in the Resolution of Disps under Australian Human Rights and Anti-
discrimination Law’ (2004) Australian Human Rigl@esmmission
<https://www.humanrights.gov.au/publications>; Paestralian Human Rights Commission was formerly
called the Human Rights and Equal Opportunity Cossion.

122 Raymond and Georgalis, above n 115, 34; see edlyeRymond, above n 1, for discussion on ways in
which conciliation outcomes can address broadeakoltange objectives.

123 5ee, eg, Thornton; Chapman; Baylis; Astor and Khirabove n 15; Baylis, above n 1.
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Criticisms of statutory conciliation commonly foces the differentials in power and
interests between the parties, and the need teessidiubstantive rights under I5#:.
Margaret Thornton, one of the early critics of wstaty conciliation for anti-
discrimination complaints, points to the ‘inherenéquality between parties’ and the
inability of an informal process of dispute resauntto achieve substantive equality or
justice.125 Thornton suggests that the legislative models d¢onciliation of anti-
discrimination complaints assume that the majaitguld be dealt with in a confidential
and private process of conciliation rather tharudidated through a public heariffg.
Thornton concedes that the informality and privaggure of conciliation may be ‘a
desirable alternative for particular categoriesnofividual complainants who would be
unlikely to pursue their complaints to the pubkwél’ or through a formal system of
adjudicationt?” She questions, however, what ‘resolved’ mean®iwitiation as well as
the absence of legislative direction and accoutityaldor conciliation processes and
outcomes?® Similarly, Anna Chapman’s review of the use of@bation in the handling
of discrimination complaints in New South Wale22000 highlighted concerns about the
individualised focus of the process and ‘the natfra confidential process in privatising

conflict and behaviour from public scrutiny and aggation’*?°

The criticisms of statutory conciliation reflect nyaof the broader criticisms of the rise
of ADR and its appropriateness as a primary meshanfior dealing disputes. As
indicated above, these criticisms centre on théviehdalised and confidential nature of
the process, the lack of public scrutiny and actahility for outcomes, views about
‘second class justice’, and an overall concern sugh processes ‘may limit the social
reforming potential of the law and work to the digantage of those the law aims to

protect’}*

124 |bid.
25 Thornton, above n 15, 760.
126 |pid 737.

27 |bid 760.
128 |hid 740, 748.

129 Chapman, above n 15, 323.
130 Raymond, above n 20, [1.2]. Raymond providesvamdew of common criticisms of ADR in the
context of human rights and anti-discrimination j@&e also a similar summary provided in Chapman,

above n 15, 323; the term ‘second class justicased by Margaret Thornton, above n 15. NADRAC
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Critics of statutory conciliation question the exté which statutory conciliators can be
‘advocates for the law’, arguing that the term implthat ‘conciliators are charged with
the task of ensuring that the relevant statute dmpdied with’, when in practice
legislative provisions for conciliation provide gnior ‘procedural rights’ in respect of
the process but not for the discovery of ‘truthr@spect to the potential infringement of a
‘substantive right’ to, for instance, non-discrimiary practice$®* Concerns also include
the potential negotiation or compromise of riglmsonciliation processes ‘where factors
of power and disadvantage might not be conduciyedtecting vulnerable individuals or

advancing societal objectives as regards humatstibti

These types of concerns, and the associated questicsed about power and fairness in
conciliation processes, are particularly relevaot €onsidering factors which may
influence decision making on the suitability of mlises in different contexts and
jurisdictions, and for particular groups such aspbe with disabilities. Claire Baylis, for
example, examined the practice of mediating or iiatiog complaints about sexual
harassment by the Human Rights Commission in Nealadel, and argued that such
practices were inappropriate due to ‘the incompésibof the characteristics of most
sexual harassment disputes’ with the ‘basic precepmediation or conciliatior>® In
examining the nature and characteristics of sexalssment complaints, Baylis
highlighted the impact of trauma, power imbalanaed inequality as features of sexual
harassment, and the potential harm to victimsé§/thre expected to conciliate with their
harasset®*

Baylis contrasts the focus on confidentiality amivacy and reaching agreements in
mediation or conciliation with the view that ‘theraof any dispute involving a complaint

of sexual harassment must be to examine the factsfeharassment occurred, to stop

outlined some of the shortcomings of ADR in itscdission paper on ‘A Framework for ADR Standards’,
and identified risks associated with ADR, whichlirte that ‘The private nature of ADR may result in
unfair procedures or outcomes in the absence af standards and forms of accountability.”: aboé9n
25 [2.62].

131 See, eg, Chapman, above n 15, 342; Thornton, abae

132 Boulle, above n 3, 368.

133 Baylis, above n 51, 587-8.

%% 1pid 612-17.
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that person again and to deter others from doingt iall.***> According to Baylis,
mediation or conciliation is unlikely to achievehar of these aims when conducted in
private and without public reporting of outcomeséd standards and act as a detefrént.
Taking the view that a statutory scheme for sekaahassment complaints should aim to
protect victims from further harm, uphold rightsdaset public standards, Baylis
concludes that:

in determining the type of dispute resolution psgcevhich should be used for a certain

dispute, a central consideration should be an aisalgf the match between the

characteristics of the dispute and the nature,ctibgs and the aims of the dispute

resolution process itself’

These critiques of statutory conciliation pointhe need to examine the nature and types
of dispute being dealt with by a statutory compkscheme, the overall objectives of the
scheme and how the conciliation process fits withiese objectives. Complaints made
under a statute most often involve one party whaggrieved and a ‘complaint target’
who may be an organisation or individual in a positof power or authority>® Ruth
Charlton points out that such ‘complaint targetglymot have perceived that a dispute
exists but may be mandated by statute take padoirciliation processes® A key
common feature of statutory conciliation of comptaiis that the dynamics and power
imbalances between parties are different to thosed in private or mutual disputes
between two parties. Complaints, particularly aicrimination complaints, may also be

about one party exerting power or influence overdther party*°

Statutory complaint schemes dealing with health em@imunity services, such as aged
care and disability services, also commonly regassessment of relevant standards of

care and consideration of potential issues of pulblierest and safety. These statutory

1% pid 617.

130 |bid.

137 |pid 588.

138 Charlton, above n 22, 7.

139 pid.

140 see, eg, David SpencePrinciples of Dispute Resolutioffhomas Reuters, 2011) 127-9. Spencer
discusses conciliation of anti-discrimination coaipts in the Australian Human Rights Commission and

the power dynamics between parties.
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complaint schemes can include a focus on risk memagt and quality assurance, and
may be part of a broader regulatory framewdtkSuch schemes can be regarded as
‘watchdogs’ in relation to the safety and quality services, as well as having the
function of resolving individual complaint? This means that both the schemes and the
officers working within them can have multiple reland functions which can affect both
the expectations of people making complaints aedd#cision-making processes on the

suitability of matters for conciliation.

Joanne Manning, for example, reviewed the optiashialth consumers in ‘seeking
access to justice’ through the New Zealand Heahll ®isability Commissioner’s
statutory complaints scheme, and highlighted tmesiten between the Commissioner’'s
‘protective function’ in relation to patient righ&sd public safety, and the statutory role
to provide ‘fair, simple, speedy and efficient resion of complaints*® While the
Commissioner’s functions include investigations aotential determinations of breaches
of care, Manning put forward concerns that only‘thest serious matters’ were referred
to formal investigation due to these processesgbéiglatively time-consuming and
resource intensive’ and a view by the then-Commis=i that ‘early resolution is usually

considered in the best interests of both complasnand provider***

Manning’'s analysis suggests that in some jurisoisti the criteria for referral to
conciliation may be affected by the high thresholdreferring matters to investigation,
and the impact of factors such as volume of comtdaand resources that are available to
the statutory body to perform its functions. Coasiig this issue from the perspective of
complainants, Manning contends that people who yerienced an adverse medical
event or who have serious concerns about the sthrafacare received may not be

satisfied unless there has been a thorough inatistig which states ‘what happened,

141 Charlton, above n 22, 588; Sourdin, above n 3, 133

142 The College of Nursing describes the NSW Healtre@omplaints Commission’s primary role as
being ‘the watchdog of the health industry’: Coblegf Nursing, ‘The NSW Health Care Complaints
Commission: How It Works’ (July 2002) 3(2) [onlin@&jursing.aus8 <http://search.informit.com.au.>.
143 Manning, above n 22, 181.

1 pid 187.
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what went wrong and why, who was involved and aggabresponsible ... and what
remedial action was to be takéfr.

The potential tension between the two options wéstigation and conciliation was also
identified in a review of conciliation of complamby the NSW Health Conciliation
Registry in its first few years of operatibff. This article highlighted the difficulties
experienced by the NSW Health Care Complaints Casion in obtaining consent from
parties to refer matters to the Conciliation Regisind it attributed these difficulties to
parties’ perceptions of what should happen with doenplaint:*’ Albertje Gurley,
writing about her experiences as the inaugural ®egi described the tendency for
complainants to expect conciliation to be partmfravestigation process, to convince the
conciliator of the ‘rightness of their cause’ ahé tommon lack of understanding of the
process and potential outcomes of conciliatifnjulia Lines, writing a decade later
about the NSW Health Conciliation Registry’s apmtoao conciliation, highlighted the
continued influence of adversarial approaches onptainants’ willingness to participate
in conciliation:

Convincing the health care consumers of arguald#yntiost litigious centric state in the

country, that conciliation of their complaint mayrty salvation is not easy?

Nonetheless, a review in 2004 by the NSW Healthe@awmplaints Commission on the
suitability of conciliation for health care compits concluded:
The effectiveness of conciliation as a method ebheng appropriate complaints cannot

be overemphasised. If parties can be brought fadade to discuss issues in a non-

%% pid 188.

146 Albertje Gurley, ‘Conciliation of Health Care Cofamts’ (1997) 8(3)Australian Dispute Resolution
Journal 168, 169. The NSW Health Conciliation Registry mpes within the NSW Health Care
Complaints Commission under thkealth Care Complaints Act 199BISW). This legislation provides for
the Commission to formally refer matters to the €lbstion Registry. Up to 2006, the NSW Health
Conciliation Registry was located outside the NSWalth Care Complaints Commission and operated
with a degree of separation from the Commission.

147 |bid.

18 pid.

149 Julia Lines, ‘Something’s Happening Here: ResaviBomplaints in the NSW Health Registry’ in
National Mediation Conferenc®th National Mediation Conference, Perth, WA, 9-Sghtember 2008,
Program and Papers Mediation: Transforming the Landscafferomaco Conventions, 2008) 247.
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confrontational manner as quickly as possible dfierevent, a great deal of emotional

distress can usually be avoided, not to mentiosemlent litigatiori>®

Outcomes achieved through conciliation of healtine ceomplaints are described as
ranging from ‘apologies, to remedial surgical pehoes, improved communication and
systems of patient care incorporating quality inweraents, to six figure compensation
payments™ Research by the Victorian Health Services Commigsi has also
identified ‘the power of explanation’ for resolvirgpmplaints in conciliation, and has
contrasted the relatively small proportion of coaipants seeking compensatih.
Commentators writing on the benefits of statutamailiation for health care complaints
have highlighted the range of outcomes that caadeved that would not be possible
through publicly adjudicated processes such asteaur tribunals. These can include
individualised responses and actions, such as reingargery or follow-up care or a
detailed explanation of what occurred and what sstejill be taken to prevent a
reoccurrence of the event and improve servicesofbers™® Studies have found that
complainants typically cite a ‘desire to improvervege’ or ‘understand what went
wrong’ or ‘prevent someone else from going througtat | went through*>*

Positive critiques of statutory conciliation focas the way in which conciliation can
deliver individualised outcomes that address théquéar interests of parties, at the same

time producing outcomes that can lead to servigerdvements or systemic charnge.

150 Jeff Hunter MP, Chairman, Committee on the He@l#iie Complaints CommissiobBjscussion Paper
on the Health Conciliation RegistReport No 4 June 2004, cited in ibid 248.

®1 Lines, above n 149, 250.

152 Christian Behrenbruch and Grant Davies, ‘The PowfeExplanation in Healthcare Mediation’ (2013)
24(1) Australasian Dispute Resolution Journa4; James Cameron and Grant Davies, ‘Compensation
through Conciliation: Payments Made through theideffof Health Services Commissioner (Victoria)’
(2014) 25(2)Australasian Dispute Resolution Jourril9.

153 gee Lines, above n 149, 249; Behrenbruch and Baaf®ve n 152, 57.

154 Behrenbruch and Davies, above n 152, 57, citingnias Gallagher, David Studdert and Wendy
Levinson, ‘Disclosing Harmful Medical Errors to Rats’ (2007) 356(26)New England Journal of
Medicine2713.

%5 See, eg, Raymond, above n 1; see also Rosalie P6akilitating Systemic Outcomes through Anti-
discrimination Conciliation and the Role of the Citiator in this Quest’ (2016) 27(1lAustralasian

Dispute Resolution Journdo.
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Similar themes are found in the positive commentarystatutory conciliation across the
jurisdictions of anti-discrimination, human rightsealth and other servic&¥. These
positive critiques reflect many of the reported dfés of ADR, such as the ability to
provide timely, accessible and flexible proces$ed are responsive to party needs and
can produce outcomes that meet their particuIalrétsf.’tsl.57 There is, however, particular
attention given to the unique way in which the &ty conciliator can combine
facilitative, advisory, evaluative, educative anterventionist roles to positively address
issues of rights and power, at the same time asessidg underlying needs and interests
of partiest>® Lines, for example, emphasises the way in whigititiation processes can
‘transcend the power imbalance’ between the patémt the health service provider
when parties are enabled to look at the issues &aam other’s point of view and deal
with the underlying emotions and needs of the earin the dispute. While noting the
power differentials in health care complaints, lSrEsserts:
Conciliation has much to offer the seemingly poegsl complainant. There is an
opportunity to speak uninterrupted and to be he@hgre is also the potential for self-
determination and empowerment through joint deoisimking and resolution of the
conflict. Resolution can hasten healing and clgsumed potentially also address

underlying grief...Sometimes, the unexpected restoradf a fractured patient/provider

relationship can also be achieVéd.

Raymond similarly highlights the benefits of fatative interest-based approaches which
focus on encouraging parties to understand eacdr’'sthiiews, engage in constructive
dialogue and develop resolution options to addnestial needs and interest8.Apart
from the individual benefits, particularly for colamants, Raymond argues that the use
of these approaches can create the conditions byeespondents to complaints may be

open to appreciating the experiences and concdra®roplainants or the group they

156 geg, eg, Raymond, above n 1; Poole, above n 1535 above n 146; Lines, above n 149; see also
discussion of approaches to conciliation by thad@fbf Health Review in Western Australia (now edll
the Health and Disability Services Complaints Gffien Helen Shurven and Eamon Ryan, ‘Observations
on Conciliating Medical Disputes’ (2005) 7(1APR Bulletin177.

57 National Alternative Dispute Resolution Advisorp@cil, above n 69, 25 [2.61].

158 |ines, above n 149, 251-2.

159 1bid 250-252.; NADRAC also identifies that ADR pesses can ‘allow existing relationships to
continue and prosper’: above n 69, 25 [2.61].

160 Raymond, above n 1, [2.2]-[4.2].
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represent, and to learning about the relevant Byvcombining these approaches with
rights-based and educative approaches of conc#iaRaymond outlines the potential for
conciliation to contribute to both attitudinal ahtbader social chang}@l. Reviews such

as those of conciliation outcomes at the Australimaman Rights Commission and the
Victorian Human Rights and Equal Opportunity Consiae have identified systemic
improvement outcomes from conciliation which refléoe legislative objectives of the
particular statutory schent8% These reviews provide examples of outcomes which
extend beyond individual disputes, such as chat@esrkplace policies and practices,
modification of facilities/premises/services andraauction of equal opportunity/anti-

discrimination policies and trainin§®

The key features of statutory conciliation and #msociated positive and negative
critigues discussed above point to a complex sefactors and considerations which
could influence decision making on the suitabildfy matters for conciliation within
different statutory complaint schemes. As pow@hts and interests of parties have been
identified as key considerations, approaches toesdthg these factors will be explored

further below.

2.5 Approaches for addressing issues of rights, itests and power in
statutory conciliation

Various commentators have explored the extent taclwipower differences can be
adequately addressed in statutory conciliatioheeithrough statutory provisions or
mechanisms in governing legislation, or throughllskiinterventions or knowledge

applied by individual conciliator$? This is a particularly pertinent consideration fiais

181 |bid.

162 |pid; Raymond and Georgalis, above n 115; Ball Ragymond, above n 52; Allen above n 15; Poole
above n 155; see also McDonald and Charleswortbyean15; Dominique Allen, ‘Settling Sexual
Harassment Complaints — What Benefits Does ADR 1Qff@2013) 24(3)Australasian Dispute Resolution
Journal 169.

163 See, eg, Raymond, above n 1, [5.2]; see also Pabteve n 155, 53. Poole provides an overview of
reviews and studies on conciliation outcomes, aighlights that between 24% and 40% of these
conciliation outcomes included systemic outcomes.

164 Sep, eg, Baylis and Carroll above n 15; Brysowyvab n 20; Astor and Chinkin, above n 15, 126-7;

Lines, above n 155.
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research, given that power imbalances betweeregdrive been identified by NADRAC
and ADR commentators as factors that should bentake account in the determination
of the suitability of matters for ADR, and sign#ict power imbalances have been
identified as contra-indicators of mediation or i&&m ‘consensus-based’ ADR
processe$>® The capacity of the conciliation process and tbecitiator to deal fairly
with disputes involving significant power differeze has been identified as a threshold
question for the legitimacy and appropriatenesthefprocess for certain disputé&0n
the other hand, examples are provided on the wawhich conciliation can offer
opportunities for the ‘seemingly powerless’ andnarhble to be heard and empowered,
and afforded access to justice that may not bdablaithrough other avenu¥. These
are important considerations for this researchti$oon appropriate access for people

with disabilities.

Writing on the nature and importance of mechanifmaddressing power differences in
statutory mediation and conciliation, Claire Baybs:id Robyn Carroll provide an
overview of process designs and strategies outlimed@dDR literature on ways of
addressing a disparity of power between partiesvelPan its broadest sense can be
defined as ‘the capacity to influence the behavfunthers, the emotions, or the course
of events™®® In considering the possible application of mecharsi and strategies such
as intake processes and intervention strategiesdyiators or conciliators, Baylis and
Carroll contend that the success of these appreashery dependent on the knowledge,
skills and ethics of individual practitioners arut tparameters placed on their powers to
intervene by the governing legislation in eachsidiction’®® These authors point to the
need for individual practitioners to have substantknowledge in the law or area of

dispute as well as training and a conceptual utaledgng of the different types and

165 National Alternative Dispute Resolution Advisd@puncil, above n 35, 7_8; Sourdin, above n 3, 86-7,
446-7, 475-6; Boulle, above n 3, 324-5; Clarke Bades, above n 38, 70-1.

1% Baylis and Carroll, above n 15, 292-3.

167 See Lines, above n 149, 252. For discussion ormpéheeived benefits of conciliation for vulnerable
groups, including people with disabilities, see @han, above n 15, 322; see also National Alteraativ
Dispute Resolution Advisory Council, above n 53421, [6.37]-[6.50].

168 Definition of power used iThe Concise Oxford Dictionarfld" ed, 2000) as quoted in Baylis and
Carroll, above n 15, 287.

189 Baylis and Carroll, above n 15, 296.
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dynamics of power in order both to accurately assles appropriateness of matters for
statutory mediation or conciliation, and to implemheffective strategies to address

power imbalance¥”

Many ADR commentators highlight the need for digpgsolution practitioners to have a
sophisticated understanding of power, and the wayhich power can be understood as
being either ‘structural power’ linked to the olijee resources, authority and choices
people have, or ‘personal’ power linked to indivatlcharacteristics such as knowledge
and communication skill§* While Baylis and Carroll point to structural poweging the
most common dynamic in statutory conciliation, thalgo highlight the need for
individual practitioners to understand the diffargmpes of power that can be present in
disputes such as strategic, emotional or psychaddgicultural, physical and gender
power, and to recognise power as being an attribtite relationship and one that is
complex, dynamic and contextdaf. They put forward that there is ‘a complex web of
skills, ethical standards, and practical strategied interventions for addressing power
differences between the parties’ in statutory sasand that there is a need for greater
awareness of power issues within these contextsfadise of mechanisms to address

them?”®

Baylis further highlights concerns about the vagatbaining and expertise of mediators
and conciliators in statutory schemes in her wgitabout the need for a ‘principled
approach’ to statutory mediation and conciliattéhBaylis points to provisions in
statutes whereby the role of mediator or concitiado decision-making responsibility, is
conferred on an officeholder such as a Commissjcaed ‘the potential risk that this
person may not have the training or experiencerasdiator/conciliator”> While Baylis
concedes that such expertise may be considerde iapgpointment to such positions, she

puts forward the concern that:

179 1pid 297-8.

71 Bernard MayerThe Dynamics of Conflict Resoluti¢dohn Wiley & Sons Inc, 2000) 54; Baylis and
Carroll, above n 15, 287-8.

172 Baylis and Carroll, above n 15, 289-90.

73 pid 298.

74 Baylis, above n 1, 124-7.

75 1pid 124.
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it does leave open the possibility that a persdingainder statutory authority in this
area, potentially also with the ability to compelarfes to attend at a
mediation/conciliation, may be acting without a gdmowledge and understanding of
the practical and theoretical thinking that hasuoed in these fields in the last twenty or
so years!®

The above commentary points to the importance o$icering the potential influence of
the training and expertise of individual officens decision making about the suitability
of matters for conciliation, particularly in assegsfactors such as power imbalances and

identifying mechanisms and safeguards which maydoessary to address these.

The model of statutory conciliation proposed by $#ny explicitly addresses issues of
power, rights and interests of parties, by artitnga two modes of interventions for
conciliators'’’ In this model, the conciliator uses a range oériveentions in ‘the power
mode’ to ‘exert pressure in order to achieve settiets that accord with the rules of the
[statutory] framework®’® In contrast, ‘the empowerment mode’ aims to ‘expland
integrate the interests of parties ... to involve rggre in a joint problem solving
enterprise [which] accommodate[s] the wider neefipanticipants and extend[s] the
issues capable of settlemett.Bryson outlines a number of factors that will affe
conciliator’s ‘choice of mode’, with factors inflaeing the choice of the ‘power mode’ or
evaluative processes including the presence ofateme‘expert players’, serious power
differentials in knowledge and tactical ability,eal dispute causation and legal
precedents, and significant time constraints onctriliation proces¥? Bryson argues
that the key to the efficacy of this model is thaywn which conciliators manage the
transitions and make strategic choices of whendwenbetween these two modes, based
on their perceptions of the power between the tadigs'®! Bryson's approach also
highlights the importance of the skills and knovgedf conciliators, and the need for

conceptual clarity of the model of conciliation.igmodel reflects some of the features

178 |bid 125.

7 Bryson, above n 20, 248-9.
178 |bid 248.

79 |bid.

180 |bid 250.

181 |bid 249.
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of Riskin’s ‘Grid of Mediator Orientations’ discuss in Part 2.3 above, with its concept
of the mediator or conciliator consciously movingtkeen ‘Directive’ and ‘Elicitive’
(facilitative) approaches, as well as between bavatinarrow definitions of the nature of
the dispute®?

Tracey Raymond similarly articulates a hybrid modektatutory conciliation that aims
to address issues of power, rights and interegiadies, with conciliators utilising both
‘rights-based’ and ‘interest-based’ ADR processed shifting between facilitative and
advisory roles at different stages of the conddiat®® As discussed in 2.4, Raymond
highlights ways in which these hybrid processes cantribute to broader systemic
outcomes®* Raymond also emphasises the need for speciallst akd knowledge of
conciliators in order for statutory conciliation aoldress both the needs and interests of
parties and produce fair and just outcomes. Rayrpoirds to the need for conciliators to
have expert knowledge of relevant law, an undeditgn of ADR theory and the
characteristics of ‘rights-based’ and ‘interestdsisapproaches to dispute resolution, an
understanding of the complexities of power, and khewledge and skills to work at
different levels of intervention depending on tlaune and characteristics of the dispute

and needs of the parti&s.

These approaches and models for addressing issugswer, rights and interests of
parties in statutory conciliation provide an impmitt context for examining general
approaches to assessment of the suitability ofutespfor ADR and how these may be

applied in this research.

182 Riskin, above n 94. Riskin’s model provides a usebnceptual framework for identifying the common
features of the models proposed by David Brysonkn@racey Raymond.

183 See, eg, Raymond, above n 1; Raymond, above se2Cespecially Ball and Raymond, above n 121, 8.
In this article Ball and Raymond outline the waywhich facilitative and advisory processes may edu

at different stages of the conciliation processesl how conciliator interventions can ensure tteatigs

are making informed choices about settlement texnisoutcomes ‘do not contravene the purposes of the
legislation’.

184 Raymond, above n 1.

185 Raymond, above n 20.
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2.6 Research and approaches to determining suitaltyt of disputes for
ADR

As outlined in Chapter One, approaches to detengiihe suitability of disputes for
ADR have been the subject of detailed considerabtprNADRAC and informed by
research on the effectiveness of ADR and its efficea comparison to litigation and
judicial decision making®® While there has been little attention to critetised by
statutory complaints bodies, NADRAC identified addor courts ‘to develop criteria for
referral to ADR and to make proper assessmenth@rsuitability of dispute resolution
processes for different cases and client groupd’ ingommissioned a joint project on
this subject with the Australian Institute of JudicAdministration in 2003%" The
resulting report by Kathy Mack provides a compredinea review of empirical literature
and discussion of criteria for determining suitipifor referral to ADR®® While this
review is focused on the question of court refetira results provide a useful framework
for a consideration of decision making on the dility of disputes for statutory

conciliation.

Significantly, Mack’s review of available reseaiciund that there was a relative lack of
reliable, empirically validated criteria or predics of success for ADR processes:
A number of factors are regularly listed in the Alerature which are thought to relate
to appropriate ADR referral. However it appearst ttieere is relatively little research
directly addressing the validity of many of the aligdidentified ‘criteria’ for referral, and

where there is research, it tends to be inconatusivcontradictory®

Mack’s review highlighted the subjective natureapproaches to assessing the suitability
of matters for ADR processes, and the inconclusiveontradictory evidence on factors
commonly used in screening and intake proce’S8eghe research findings outlined in
this review point to a significant disconnectiontvibeen the evidence on the lack of

reliable, empirically validated criteria or predict of success for ADR processes and the

186 See Mack, above n 28, 25-36. Mack provides a cehgmsive overview of key findings of ADR
research up to 2003 in Chapter 4.

¥ pid.
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189 pid 55.
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legislative requirements for statutory complainties to determine the suitability of

disputes for conciliation and the likelihood oftasessful resolutiof?*

Mack reviewed over twenty different ADR referraiteria identified in the literature and
research and found three main types, each of wirzk found to be problematic in
offering guidance to decision making on suitabibfya dispute for ADR. These are
categorised as criteria which are ‘descriptivefeztures associated with the parties, the
dispute or the context, criteria related to ‘quedit that appear to make ADR success

more or less likely, and criteria based‘principle’.**?

‘Descriptive’ criteria were found by Mack to be tmeost common in the literature
reviewed. Mack's analysis suggests that this typecmterion can, however, be
ambiguous or contestable depending on the way inhadn factor was described, such as
the example of ‘fear of violence’ as a party chegdstic compared to ‘risk of violence’
as a feature of the dispute or cont€%tMack outlined other examples of descriptive
criteria where the empirical research was eitheomelusive or contradictory; these
included factors such as the type of case, wheltlgematter is primarily a dispute of fact,
the presence of multiple or complex issues, madtjpdrties, or social characteristics of
parties such as gender, age, economic or educat&mns:® Mack concluded that
descriptive criteria offer little guidance for deicin making about the suitability of a
dispute for ADR.

Similarly, Mack examined examples of criteria relating to igies’ that have been

identified in the literature as being either a jictdt or barrier to ADR success, and found
the evidence to be either inconclusive or conttadic One example highlighted by
Mack was a history of an adversarial relationshihich may indicate entrenched

positions, but could mean instead that parties beayeady to try an alternative approach

191 See, egEqual Opportunity Act 1998WA) s 91(1), which provides for the referral of mattéos
conciliation if the Commissioner ‘is of the opiniahat the complaint ‘may be resolved by concibati
The legislative requirements for referrals to cbation by participating statutory bodies in thissearch
are examined in Chapter Four [Part 4.3.2] of thésts.

192 pid 55-7.

193 pid 55

9% pid 61-4
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through ADR. In Mack’s view the ‘contingent andndynic nature of factors makes this
categorisation inappropriate”®> Mack did, however, identify some examples of
‘empirically based referral criteria’ relating tangpicular qualities in specific contexts that
‘may be significant facts in ADR effectivenes®’. These examples included: ‘the
participation of a party ... with authority to sette be bound by the outcome’, ‘major,
non-negotiable value differences’, ‘intensity ohfi@t’ and disputes that are ‘multi-issue
[with] ongoing relationships'®’ Of note was that ‘intensity of conflict' as a factwas
dependent on both context anpractitioner skill’, with the research indicatinbat
‘practitioner behaviour and skill may have a magngicant impact on success than any
of the frequently identified criteria relating tany or case characteristicS® These
findings support the focus on the specialist knolgke and skills of conciliators in the

critiqgues of statutory conciliation discussed imtRa5 above.

Mack concluded in her review that ‘the most impottgeneral criteria are those of
principle, which indicate features essential to iaimally fair process or to allow the
ADR process to function at afi®’ This is reflected in the position adopted by NADRA
on criteria for referrals to ADR which emphasiséé need for ‘general principles on
which to base referral decisions without hindetiing discretion of the courts and other
relevant bodies to make decisions about individticdumstances’ and to limit any

criteria to ‘negative criteria’ on when not to regedispute to ADR%

Mack described ‘criteria based on principle’ ade@ing principles for deciding that
ADR should not be used. Such criteria are also aueg by little or no evidence from
empirical research about the effectiveness of ADRck highlighted the example of
negative criteria such as a history of violence nehtbe process may place a vulnerable
party at risk of further violenc®* Other examples of ‘criteria based on principle’

identified by Mack from the literature includedhé& capacity of the parties to participate

195 |hid 55.
198 |hid 64.
197 |bid 64-8.

198 |hid 67.
199 hid 89.

200 National Alternative Dispute Resolution Advisorp@cil, above n 32, 9, 16.
201 Mack, above n 28, 56-8.
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safely and effectively on their own behalf’, ‘anmianaged mental illness or intellectual
disability without appropriate advocacy’, ‘the drisce and nature of any power
imbalance, and the extent to which any power imixaacan be redressed’ and ‘public

interest [which] may require a formal binding detération’ 2%

The above examples are particularly relevant to fwus of this research and the
guestion of appropriate access to statutory catich, particularly for people with

disabilities. They also reflect the concerns al®ulistantive rights and issues of power
which feature in the criticisms of statutory coratibn. Mack’s identification of the

reliance on principles rather than empirical reseafor these criteria informed the
inclusion of qualitative methods through surveysl anterviews in this research to
explore the way in which such principles are amptie decision making on the suitability

of disputes for conciliatiof™

As discussed in Chapter One, these research fisdamgl issues identified in literature on
the complexity of diagnosis and assessment of thspare significant for examining
approaches to decision making on the suitabilitynatters for conciliation by statutory
complaint bodies. Apart from the concerns raisedheycritics of statutory conciliation
about the appropriateness of matters such as sexamdssment complaints for
conciliation, there has been very limited attentionthe literature on such decision
making. Shurven and Ryan offer some observatiams fronciliating health complaints
in Western Australia, suggesting that complaintatireg to access or resourcing issues,
or arising from ‘emotional issues, differences pinbon or values, such as the manner in
which a service was provided’ may not be amenabtonciliation?®* There is, however,
extensive commentary in the literature on intaké sereening processes for mediation,
and assessments of suitability for mediat%ms indicated in the discussion of Mack'’s

review of referral criteria to ADR, there are malists of criteria identified in the

292 |pid 57-60.

293 The rationale for the choice of methodology arsbaech design is outlined in Chapter Three of this
thesis.

204 shurven and Ryan, above n 156, 2-3.

25 see, eg, Clarke and Davies; Payget; Wade: ab8& see also discussion by Boulle, above n 3, 344-2
on approaches to determining when mediation is@pfate or inappropriate; see also Sourdin, abo8e n

441-9 on approaches to intake and referral prosesse
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literature including factors such as willingnessd azapacity of parties to participate,
nature and causes of disputes, public interese¢gsgiming or ‘readiness of disputes for a
negotiated settlemer?® and ‘issues of severe power imbalances, safetyontrol’ as
common negative assessment critéffalCommentators such as Sourdin and Boulle have,
however, highlighted the problems associated witthacklist’ approach to assessing the
suitability of matters for ADR, pointing to the re¢o weigh up and prioritise the
multiple and potentially conflicting factors thatagn indicate the appropriateness or
inappropriateness of an ADR process for a disffiit&ourdin and Boulle have also
highlighted the lack of guidance or prescriptiorthie practice standards for the National
Mediator Accreditation System (NMAS) which requirediators to have specific skills
in intake processes, ‘dispute diagnosis’ and kndgde of the appropriateness or

inappropriateness of mediatiéf.

The literature is, however, consistent in highligbtthe value of intake processes and
‘pre-conference’ processes for both assessinglsiitiyaof matters for ADR processes
and preparing parti€s® Baylis and Carroll argue that intake processesimamortant
safeguarding mechanisms for assessing power imiEdam statutory mediation or
conciliation, noting that most legislative schentese limited or no requirements for

such processés! From a different perspective, Rhonda Payget aeslihe way in which

2% Boulle above n 3, 320; see also discussion by|Bailthe categories of factors found in checklfsts
determining the suitability of disputes for ADR pesses. Boulle above n 3 314-24.

207 National Alternative Dispute Resolution Advisorp@cil, above n 32, 7.

208 5ourdin, above n 3, 216, 446-7; Boulle, above 81%-7. Boulle outlines the range of factors thatym
need to be considered when assessing whether arnmthppropriate for mediation. These factors are
grouped in categories such as ‘Factors relatingptties’, ‘The cause of the dispute’, ‘Fairness agdity
issues’. This approach contrasts to an earliercgmbr by Boulle of listing ‘indicators’ of ‘suitalfy’ or
‘unsuitability’ for mediation. See Laurence Boull®lediation: Principles, Process and Practice
(Butterworths, 1996) 77-81.

299 Boulle, above n 3, 329; Sourdin, above n 3, 218didtor Standards Board, above n 39. See Part Il
Practice Standards 10 [3.2]-[3.3], 13-14 [10.1].

210 g5ee, eg, Payget, above n 38, 193; Helen ShurRes;rhediation for Mediators’ (2011) 12(8PR

Bulletin 120; Sourdin, above n 3, 441-9; Baylis and Caratibve n 15, 305-8.

211 Baylis and Carroll, above n 15, 305-8; see alsollBpabove n 3, 315-16. Boulle highlights the latk
guidance in legislation for the diagnosis and assest of the appropriateness of disputes for ADR

processes.
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intake processes can assist in dealing with issfesesistance or willingness to
participate in mediation, and identify whether thsues are related to doubts or fears
about the process or, alternatively, indicate afarty is not yet ready for mediatioft>
Payget also highlights the importance of intakecpsses being a check against the
potential to ‘reject the parties because they aoedifficult or irrational to deal with’ or
because ‘we are unable to make sense of their comdthin the constructs of our own
understanding®*® The need to be aware of potential cognitive oromscious biases in
decision making in ADR processes has also beenigigad by Sourdin, referring to

insights gained from neuroscience and studiestir@gsychology of decision makiAy.

The literature therefore supports the importancedehtifying both the explicit and
implicit criteria that are being used by statutdigdies and individual officers to
determine the suitability of matters for conciliatj along with the processes used to
weigh up and prioritise different factors and taeck potential biases or assumptions.
These issues are particularly important when cemsid approaches to assessment of
capacity to participate in conciliation and apprafe access for people with disabilities.

2.7 Approaches to access and participation in ADRof people with disabilities

As discussed above, power imbalances and ‘capatitiye parties to participate safely
and effectively on their own behalf’ have been itfed in the literature as factors that
should be taken into account in the determinatfathe suitability of matters for ADR®

The question of whether parties have ‘legal capdoitmake binding agreements’ is also
discussed in the literature as a factor that shbeldaken into account in determining
whether a matter is appropriate for mediafibhAs discussed above, Mack’s review

specifically identified an explicit criterion in e¢hliterature of an ‘unmanaged mental

212 payget, above n 38, 197.

13 |bid 113. Payget cites L Marlow and S R Sauliée Handbook of Divorce Mediati¢h990 Plenum
Press) 113.

14 Tania Sourdin, ‘Decision Making in ADR: SciencenSe and Sensibility’ (201®)ecision-making.
Paper 1, Civil Justice Research Online <http://wewiljustice.info/decision/1>.

215 See discussion of these criteria in Mack, abo28,r57-9.

218 Boulle, above n 3, 319; see also Robyn Carrolypdinting Decision-makers for Incapable Persons:
What Scope for Mediation?’ (2007) 17@urnal of Judicial Administratiod5; David Spencer, ‘Case
Notes: Capacity to Enter a Deed of Mediation’ (2002(4) Australasian Dispute Resolution Jourr209.
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illness or intellectual disability without approgte advocacy’ as being a reason why an

ADR process may be assessed as not approbﬁate.

These factors raise questions as to the extenhtohwdecisions about the suitability of
matters involving people with cognitive impairmermts mental health issues for ADR
take into account obligations for equality of accaader theJnited Nations Convention
on the Rights of Persons with Disabilififsand non-discriminatory processes under
Commonwealth and state and territory 1&WsAs discussed in Chapter One, the 2001
Federal Court decision &CCC v Lux Pty L&f°is instructive in its ruling that a person
with an intellectual disability should have the oppnity to participate in mediation, and

thereby the right to access ADR, as would other bmof the community.

There has, however, been very limited attentioMDPR research and literature to the
approaches to assessments of capacity and theipatibn of people with disabilities,
particularly in Australi€?* There is also little guidance in the literatureAinstralia to
inform decisions about access to ADR for peopld wisabilities and how processes can
be adjusted to facilitate the participation of peowith cognitive impairments,
communication and decision-making support needsrtAjpom a paper by Jim Simpson
in 2003 on facilitating the participation of peopidéth disabilities in mediatiorf?? and
NADRAC's efforts to promote the accessibility of RDprocesses for people with
disabilities through its discussion paper ‘The ¢éssof Fairness and Justice in Alternative

Dispute Resolution’ and the resource ‘A Fair S&) Guide to Managing Differences in

1" Mack, above n 28, 58.

218 United Nations Convention on the Rights of Perasitls Disabilities opened for signature 30 March
2007, 993 UNTS 3 (entered into force 3 May 2008).

1% The various pieces of legislation dealing with lmrights, equal opportunity and anti-discriminatio
create obligations for decisions and processestaddpy statutory complaints bodies, including those
operating under those legislative schemes, to bediscriminatory for people with disabilities. See
legislation listed in Bibliography C.

220 ACCC v Lux Pty Ltd2001] (FCA) 600.

221 5ee  Mack, above n 28; see also Sourdin, aboveAp@endix G for an overview of ADR research
between 1986 and 2011.

222 3im Simpson, ‘Guarded Participation: Alternativisfiite Resolution and People with Disabilities’
(2003) 14(1)Australasian Dispute Resolution Jourrgl.
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Mediation and Conciliation — A Guide for All Invadd’ *?® there has been very limited
attention to the right of people with disabilitiessaccess ADR processes. The questions
about how to assess the ‘capacity of the partigsatticipate safely and effectively on
their own behalf’ and ‘appropriate advocacy’ foropke with cognitive impairments or
mental illness have therefore been left largely nsmeered in the Australian ADR

literature.

In contrast, specific guidelines and standards rfeediations conducted under the
Americans with Disabilities Act 199%ave been developed in the United States. These
guidelines and associated commentary in the liiegatocus on approaches to capacity
and requirements for ‘reasonable accommodationghealiation processes to promote
access and participation of people with disab#itfé In addition, the work by Dan
Berstein on ‘mental health mediation’ in the Unit&lates highlights potentially
discriminatory practices which limit access to nagidin for people with mental illness,
and proposes that the principle of ‘universal de'sstpould be applied to mediation in the

same way as other services to ensure that mediii@ctcessible for all partiés

223 National Alternative Dispute Advisory Council, aleon 53; National Alternative Dispute Resolution
Advisory Council A Fair Say — A Guide to Managing Differences in Mé&dn and Conciliation — A Guide
for All Involved(1999) Australian Government Attorney-General’ pBement
<https://www.ag.gov.au/LegalSystem/Alternate Dispésolution/Pages/NADRACpublications.aspx>.
224 See ADA Mediation Standards Work Group, Kukin Pemg for Conflict Resolution at Benjamin N
Cardozo School of Law and the Cardozo Journal affiied Resolution ADA Mediation Guidelineg000)
Mediate.com <http://www.mediate.com/articles/adefin>; see also U.S. Equal Employment Opportunity
Commission, National Council on Disability and Ul®partment of Justice, ‘Questions and Answers for
Mediation Providers: Mediation and the AmericanghwiDisabilities Act (ADA)’, U.S. Equal Employment
Opportunity Commissior http://www.ada.gov/ada_mediators.html>. Similardglines have been
developed in British Columbia, Canada; see Bri@siumbia Mediator Roster Societfqccommodating
People with Disabilities: A Reference Guide for hgars (February 2009) British Columbia Mediator
Roster Society <http://www.mediatebc.com/PDFs/1IR&%ources-(For-
Mediators)/AccommodatingHandbook-web.aspx>.

225 Dan BersteinMental lliness in Mediation: A Universal Design Apach (2013)
<http://www.slideshare.net/AssociationforConfli/ni@rhealth-in-mediation>; see also Dan Berstein,
Opportunities for Mediation in Mental lline$2012) Association for Conflict Resolution—Gredatw

York Chapter
<http://www.acrgny.org/Resources/Documents/ConfezeA012/Workshop%20Materials/4E%20-
%20Dan%20Berstein%20-%20Mediation%20in%20Mental¥h2eds. pdf>.
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‘Universal design’ is defined in thgnited Nations Convention on the Rights of Persons
with Disabilitiesas ‘the design of products, environments, prograsand services to be
usable by all people, to the greatest extent plessitithout the need for adaptation or
specialized desigrit® These approaches, together with contemporary rlogssd
approaches to capacity and ‘supported decision mggf’ offer new ways of thinking
about the capacity of people with disabilities tartizipate in conciliation and will be
explored in more detail in Chapter Six in relatibtm this research’s findings on

approaches to these matters by statutory bodies.

2.8 Conclusion

The above overview of the literature and researclagproaches to decision making on
the suitability of disputes for ADR highlights theomplex variables and potential

influences on these decisions, the lack of reliabiepirically validated criteria, and the

limited guidance in the statutes or standards whah inform these decisions. The lack
of definitional and conceptual clarity associatathwonciliation, and the concerns raised
by critics of statutory conciliation in relation tssues of power, rights and interests of
parties, are also important contextual considematitor examining the approaches to
decision making on the suitability of disputes bgtstory bodies in this research. The
limited attention in the literature to the questmrappropriate access to ADR for people
with disabilities and to approaches to capacitgadicipate in ADR processes, reinforces

the importance of including a specific focus orsthguestions in this research.

226 United Nations Convention on the Rights of Persaitis Disabilities opened for signature 30 March
2007, 993 UNTS 3 (entered into force 3 May 2008Jicke 2 Definitions.
227 See Australian Law Reform Commission, above rsé2;also Gooding, above n 62.
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CHAPTER THREE

RESEARCH DESIGN, METHODOLOGY AND ANALYSIS OF
RESULTS

3.1 Introduction

This chapter outlines the scope, design and metbggof the research, and summarises
the research process, including ethics approvakagetling the participation of nominated

statutory bodies. It discusses the rationale fasicds made in the research design,
methodology and scope, together with the limitation this research. The chapter also
outlines the ‘mixed methods’ approach adopted fies tesearch and the application of
grounded theory in the analysis of data from sus\ayd interviews with decision makers
from the participating statutory bodies. It condadwvith an overview of results of the

survey and interview responses and the key thedessified from the data analysis.

3.2 Scope of research

In determining the scope of this research and ¢tecson of statutory bodies to invite to
participate, consideration was first given to tieetsity of applications of conciliation in
Australia??® A review of the applications of conciliation withiAustralian jurisdictions
identified that conciliation is used in a wide rangf jurisdictions, including industrial
relations and workplace disputes, workers compensatomplaints about human rights,
equal opportunity and discrimination, family lawdacomplaints about health, disability,

aged care and community servié&s.

Taking into account this diversity of applicatioot conciliation and the aims of this

research to include a focus on appropriate accesspédople with disabilities, the

228 Consideration was also given to extending the safthe research to include New Zealand
jurisdictions, but a decision was made to limit feepe to Australian jurisdictions for practicasens,
along with the desire to analyse the results oféisearch with reference to Australian developmients
ADR.

229 Other jurisdictions include residential and retaitancy disputes, consumer affairs, privacy comsla
superannuation disputes, and various complaintasadizaling with services such as public transport,
water, energy, financial services, building disputeee, eg, Sourdin, above n 3, 31-2; King etalyan
9, 114-15; Spencer and Hardy, above n 12, 313-30.
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following criteria were developed to identify pot&h jurisdictions and respondent
organisations and thus refine the scope of theareke

- Statutory conciliation:where the relevant legislation expressly provides f
conciliation of matters

- Nature of dispute or conflictwhere the matters are likely to include issues of
communication and relationships between parties aimsideration of face-to-
face conferences to resolve the dispute

- Likely involvement of people with a disability iisgltes:where the matters are
likely to involve people with a disability and juagnts about a person’s
capacity to participate in the process

- Decision has to be made to refer to conciliatiainere the legislation requires a
decision to be made to refer a matter to conadlietind thus the application of
criteria for suitability (whether implicit or exuiit)

- Conciliation includes conferencesvhere the conciliation modeincludes
conferences which may warrant greater consideratdnsuitability than

processes that are limited to telephone and slartdegements.

Applying the above criteria resulted in the idené&fion of 17 Australian statutory bodies
with the jurisdiction to conciliate complaints alou

- health services

- disability services

- discrimination, equal opportunity, and human ridfits

230 see Appendix A for details of the statutory conmkabodies selected for this research. All of ¢hes
bodies agreed to participate in the research. plyap these criteria, jurisdictions which may athise
have seemed relevant were excluded for the follgwé@asons: industrial relations/workplace dispulies

to the extent of prescription in legislation anbsg links to arbitration; workers compensation tmi¢he
mandatory referral of matters to conciliation ame tunique statutory powers of conciliators in this
jurisdiction, which include powers to issue bindimiyections on parties; and family law, due to
predominance of mediation linked to court processed the fact that this area of ADR has already
attracted considerable research. See discussitimesé jurisdictions in King et al, above n 9,4415;
Sourdin, above n 3, 110-12; Spencer and Hardy,eabd2, 313-30.
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These statutory bodies were variously constituteih some having jurisdiction for
complaints about both health and disability semsj@nd one having jurisdiction for all
three types of complaint, as summarised in Taldelaw?*

Table 1. Breakdown by jurisdiction of participating statutory bodies

Type of jurisdiction n=17

State/territory statutory bodies with jurisdictiéor complaints 7
about discrimination, equal opportunity, and humghts

State/territory statutory bodies with jurisdictiéor complaints 4
about health services and disability services

State statutory bodies with jurisdiction for compta about 3
health services

State statutory body with jurisdiction for complaimbout

1
disability services
Territory statutory body with jurisdiction for corgints about 1
health services, disability services and discrimiam equal
opportunity, and human rights
Federal statutory body with jurisdiction for comipts about 1

discrimination, equal opportunity, and human rights

3.3 Research methodology and design

A ‘mixed-methods research’ approach combining dqatiie and quantitative methods
was chosen to offer the best opportunity for anBwethe research questiéff. These
methods included analysis of relevant documenta@ma publications from each
participating statutory body, scoping surveys araloW-up interviews using a
combination of structured and exploratory questioBg definition, mixed-methods
research involves integrating quantitative and itatale methods of data collection and
analysis in a single study, and is recommended evttex combination of these methods

are likely to provide a better understanding ofeaearch problem or issue than either

231 Appendix A provides the details of the types afptaints dealt with by each participating statutory
body.

%32 R Burke Johnson and Anthony J Onwuegbuzie, ‘Mijdethods Research: A Research Paradigm
Whose Time Has Come’ (2004) 33&jlucational Researchd#, 16.

57



research approach alofi€. One of the benefits of mixed-methods researchhés t
complementarity of methods, whereby one methodoeansed to elaborate or clarify the
results from another method, and thus provide geleexploration and understanding of
the issue$** This approach informed the research design byudticy interviews to
explore and clarify the information obtained thrbuyrvey responses and the analysis of

related documentation and legislation.

This research design involved the following compuse

Literature review: This review identified and critiqued literatunedaresearch relevant to
decision making on the suitability of disputes &atutory conciliation as outlined in
Chapter Two. The issues identified from this revieformed the questions included in

the survey and follow-up interviews.

Scoping survey of selected Australian statutory bads conducting conciliation This
survey was designed to identify how many of theedeld statutory bodies have
established criteria or policies for determiningtaility of matters for conciliation, what
these criteria are, and the process and respatysiloit making decisions on individual
matters. It also sought information on the relevaagislative provisions and how these
have been interpreted, the type of model used mcikation, and whether any specific

objectives for conciliation have been identifiedtbg statutory bod§*®

Follow-up interviews with nominated officers in thestatutory bodies Respondents to
the survey were asked to indicate whether they dvdnd willing to participate in a
follow-up interview to the survey, and to nominate officer for this interview. The
interviews used a combination of structured andaafory questions which commenced
with points of clarification of the survey resposd® The questions also aimed to elicit
both explicit and implicit criteria being used iraision making on the suitability of
disputes for conciliation, and the way these take account:

233 |bid 16. See also discussion of mixed methodsaresein Martyn Denscomb&he Good Research

Guide: For Small-scale Social Research Proje@@pen University Press, 4th ed, 2010). A detailed
overview of mixed methods research is providedha@er Eight of this guide.

234 See discussion of advantages of mixed methodanas@é Denscombe, above n 233,150-1.

235 See Appendix C.4 Survey Form.

238 see Appendix C.7 for outline of Interview Quession
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- the nature of dispute or conflict

- the type of model and objectives of conciliationdach jurisdiction

- the capacity of parties (including issues of cageitapacity, mental health and
the role of representatives for parties)

- power imbalances between the parties and potersties

- legislative requirements, including those undezvaht human rights legislation.

The interview questions were designed to explore ¢bnceptual frameworks and
perspectives underpinning the approaches takehet@bove factors, and the extent to
which these approaches enable the participatigreople with disabilities in conciliation

conducted by these bodies.

This mixed-methods research design is best chaiseteas an ‘embedded’ research
design, as described by Cresswell and Plano GfArkn embedded research design
involves collecting and analysing both quantitatared qualitative data to interpret the
data and make findings, often using a ‘supplementalitative strand to enhance the
understanding of the subject matter or test a rmﬁm?% In this research, the addition of
the qualitative interviews was designed to enhatiee exploration of the factors
influencing decision making on the suitability o&tters in each jurisdiction, and enable
the type of naturalistic inquiry characteristicgpbunded theory methods of research used

in the social sciencéd?

Grounded theory is an approach to research dewtlopsocial scientists, which enables
the researcher to identify and conceptualise petesf responses and develop a

theoretical understanding of the subject mattepuph open and selective coding

237 John W Creswell and Vicki L Plano ClafResigning and Conducting Mixed Methods ReseéBzye
Publications, 2nd ed, 2011) 69-72.

2% pid 71-2.

239 A comprehensive overview of the applications afugrded theory methods to social science research is
provided in Juliet Corbin and Anselm StrauBasics of Qualitative Research: Techniques and €ttaces

for Developing Grounded Theo(age Publications/%Edition, 2008):; see also Denscombe, above n 233.

Chapter Seven of Denscombe’s guide outlines graditteenry and its applications.
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processes and an ongoing comparative analysis efdtie*® In its ‘pure’ form,
grounded theory research is a process that builtlseary from data systematically
obtained in a social setting, using an inductivpragch to generate codes and meaning
from the data, and moving to a deductive approathgumnore focused questions to test
the meanings and theories being develdftdn inductive approach to the content
analysis of qualitative data is normally recommehadéen there is limited or fragmented
knowledge of the subject matféf.A deductive approach to the framing of questiams a
analysis of data draws on an existing knowledge laasl seeks to test or further develop
a theory?®

As this research was informed by the literaturdesgvand related research outlined in
Chapter Two, a hybrid research methodology usimceoent inductive and deductive
approaches to the data collection and analysis etesen to explore the research
guestions and to develop a conceptual frameworldémision making on conciliation.
This approach is consistent with what Linda Robreescribes as an evolving method of
grounded theory, which recognises that the resedectknowledge will inform the
identification of themes from the data. Robrechtlioes a process of ongoing data
collection and analysis, with the researcher umdtery ‘a cycle of inductive and
deductive reasoning until sufficient data have beewiewed to arrive at a dense
theoretical explanatiorf** In this research, the questions developed fostireeys and
follow-up interviews were informed by the key calesiations identified from the

literature review and related research outlinedCimapter Two. The process of data

240 Corbin and Strauss, above n 239; an overview ®fd#velopment of grounded theory methods and the
work of Anselm Strauss and Barney Glaser in theD$96 provided in Linda Robrecht, ‘Grounded Theory:
Evolving Methods (1995) 5(2)Qualitative Health Research69, 169.

241 Corbin and Strauss, above n 239; see also themagibn of grounded theory methods provided by
Grounded Theory Online <http://www.groundedtheotiy@com/what-is-grounded-theory>. There are
differing views about the description and applicatiof grounded theory. The linear description of
grounded theory methods is questioned, for instamgdRobrecht, above n 240; see also Descombe above
n 233.

242 5ee discussion on the use of inductive and deduapproaches to content analysis of qualitative ita
Satu Elo and Helvi Kynga, ‘The Qualitative Contémtalysis Process’ (2008) 62(Ipurnal of Advanced
Nursing107, 109.

23 |pid.

244 Robrecht, above n 240, 175.
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collection and thematic analysis, and associatetingoof responses, will be outlined

below in Part 3.7.

3.4 Ethics approval and requirements

Approval for the research scope, design, methogokmyd associated research tools,
including explanatory statement, consent to pgig, survey and interview questions,
was obtained from the Monash University Human Re$ed&thics Committee on 3
November 2010 for a period of five ye&f3The research was conducted in accordance
with the requirements of this ethics approval. Tésearch design and associated ethics
approval took into account the researcher’'s backgtoand former position with the
Victorian Disability Services Commissioner. Throutiss position, and the researcher’s
involvement with professional associations for dispresolution practitionefé® the
researcher was known to 12 out of the 17 statliodies and recognised as a practitioner
with experience in conciliation and the developmehgccessible resolution processes

for people with a disability.

The researcher’s background and experience wettosksl to all participating statutory
bodies and respondents in the interviews. By catilyichis research with statutory
bodies performing similar functions to the researtshown position, the research can be
characterised as having elements of both ‘insidsearch’ and ‘outsider research’ as
described in the resource paper produced by theeioiNational Alternative Dispute
Resolution Advisory Council (NADRAC}’ NADRAC put forward that ‘insider
research’ conducted within an organisation may beenattuned to the needs and issues
identified, and produce findings that organisatiomay be more willing to accept. In

contrast, ‘outsider research’ conducted by persimependent of and external to

245 Monash University Human Research Ethics CommiftdeHREC) Approval for Project Number
CF10/2795 — 2010001586. Two further amendments welbenitted and approved, the first on 14 March
2011 and the second on 29 August 2012. These anm@nsinvere confined to the addition of statutory
bodies and interviewees who were identified throtighconduct of the research. This included thetiadd

of two Commissioners operating within Commissiorisclt had agreed to participate.

246 National Alternative Dispute Resolution Advisorp@cil, ‘ADR Research: A Resource Paper’ (March
2004) 7, Australian Government Attorney-General&pBrtment
<https://www.ag.gov.au/LegalSystem/AlternateDisRésolution/Pages/NADRACpublications.aspx>.

7 1bid 7.
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organisations, can face difficulties in understagdihe particular issues confronting the
area under stud¥’® In this research, the researcher's experienceoth konducting

conciliations, and making decisions on suitabibfymatters for referral, was beneficial
for identifying the themes in the responses anceging respondents in the exploration of

these themes.

Concerns associated with ‘insider research’ incltide potential effects of existing
relationships on the nature and rate of responséscansequently the reliability of
findings?*° Steps were therefore taken to ensure the requesis o organisations to
participate and subsequent agreements were madegthindependent processes and
according to the ethics requirements as descrilbedhé following section and in

Appendix C.

3.5 Requests and agreements to participate

An overview of the process for requesting the pgadition of statutory bodies in this
research is outlined in Appendix C. The correspandesent to the Commissioners or
heads of the statutory bodies included a requegtddicipation in this research with an
explanatory statement and a form providing consewt agreement to particip&t8. A
copy of the survey form developed for the reseames also included in this initial

correspondence to enable organisations to makefamied choice to participafa*

All 17 statutory bodies agreed to participate iis tiesearch. For one statutory body, this
required agreements being sought and obtained in@mndividual Commissioners with
separate jurisdictional responsibilities operatiitipin the one Commission, one for anti-
discrimination complaints and one for health anshHility services complaints? This

meant that that there were a total of 18 resposdeninterviews which were conducted.

248 |bid 8.

29 bid 7.

250 see Appendix D — Research Instruments: D.1 ‘Redodarticipate’ letter, D.2 ‘Explanatory
Statement’, and D.3 ‘Agreement & Consent to Pavéita’.

1 See Appendix D.4 Survey Form.

252 pustralian Human Rights Commission, ACT.
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All statutory bodies provided consent to be idestifas participants in the research, and
10 consents were received to identify the orgaioisat responses by name. A decision
was made to adopt a uniform approach of using & ¢oddentify responses only by
types of complaint handled rather than to iderddyne organisations by name and others
by type only?®® Participating statutory bodies are, however, iifiedt by name when
legislative provisions and publicly available mé&itr such as information/fact sheets and

websites are discussed separately to the respprmeded in the surveys and interviews.

The original research design contemplated a samwipfellow-up interviews based on
self-selection and willingness of statutory bodies participate in these follow-up
interviews. However, all of the selected statutboglies agreed to participate in follow-
up interviews>* For each interview, a draft transcript was prodlitte the interviewee for
checking and confirmatioff® In each case, the interviewee and the organishtohthe
opportunity to make any amendments or additionthéorecord that they felt would be
appropriate to reflect the practices of their oigation. For some organisations, the
confirmation of interview records was delayed ttowl additional information or a
follow-up interview to capture the outcomes of ews, legislative amendments or

planned changes in approaches to concilidtidihile the interviews were conducted

253 see Appendix B for an explanation of coding useiiéentify responses for each statutory body b typ
One exception was made to the identification ofrégponses from participants in the research. dimadr
Federal Disability Discrimination Commissioner &etAustralian Human Rights Commission, Graeme
Innes, was interviewed for his perspectives on engappropriate access and participation of peojtle
disabilities in conciliation processes. Where appiate, his responses are identified in the dsonsin
Chapter Six on this topic. This interview was cocted in addition to the interviews conducted asli@v-

up to the completed surveys for this research aad mot included in the collated results set out in
Appendix E.

4 Interviewees were provided with an explanatoryesteent of the research and a consent form, which
provided optional consent for audiotape to be uaad,an agreement by the researcher to provide a
transcript of the interview for checking and ap@mioBee Appendix D.5 Explanatory Statement for
Participants of Interviews and D.6 Consent Formarti€ipants of Interviews.

%5 |n 15 out of the 19 interviews conducted, trarssrivere produced from an audio recording of the
interviews, with the remainder produced from nagd&n at the interview.

%% During this research, seven out of the 17 stayubmdies were reviewing or making changes to their
approaches to complaint resolution, including cliettdn. The research endeavoured to include asyroéin
these changes as possible by undertaking folloywhame interviews and accepting additional comments

the interview record.
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over a two-year period between 2010 and 2012, nlaéysis of results took into account
any changes in legislation and public documentationapproaches to conciliation up
until May 2016. This process ensured the continetelvance and applicability of the

results from the surveys and interviews.

3.6 Methodology for analysis of results

As outlined in Part 3.3, a hybrid research methogpl was adopted which used
concurrent inductive and deductive approaches ¢oddita collection and analysis of
results. The survey questions were therefore indornby the key considerations
identified from the literature review, and soughtttb quantitative and qualitative
responses. The quantitative questions sought irF#tom on objective factors associated
with decision making about the suitability of mastdor conciliation. These questions

covered:

whether there was a written policy on criteria @anddecision making on

suitability of matters for conciliation

- the types of models/approaches used in conciliatiocluding most common
approaches

- who conducted conciliations (positions within thhgamisation)

- the stage/s in the complaints process at whichdiéwsion on suitability for
conciliation were made

- who within the organisation made the decisions abeterral of matters to
conciliation, and the process for this decision imgk

- how often decisions were made that a matter is swtable to refer to

conciliation.

In addition, the survey questions sought initiahlgative responses to the following
areas in relation to decision making about theability of matters for conciliation:
- what factors were taken into account when decidihgther a matter should be

referred to conciliation
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- how factors such as capacity to participate or panmdalances were taken into
account

- the most common reasons not to refer a matterrioilgation

- the most common reasons for decisions that a negterot be conciliated

- any changes that had been made over time to ag@®do conciliation or to
decision making about suitability

- other relevant comments or information for the aesk to consider.

An initial review of responses from the survey mfed the follow-up interview

guestions with each of the participating statutdrgdies, and the results were
concurrently analysed to explore themes identifismhressively from the two sources of
data. In each interview, the survey responses wlar#ied, and emerging themes from

the analysis of responses were explored.

The free text responses from the survey and ireeviwere analysed progressively
through open and selective coding processes. Opdnselective coding are the core
methods used in grounded theory research for amalys qualitative data. These

processes involve identifying and labelling consept the data, and then defining and
developing categories based on selected and emgetbgmes. In this research a
common code frame was developed by progressiveysisadf the free text responses
from the survey and interviews for each questiontapic discussed. These codes
represented particular themes or issues identifiedsponses such as ‘The attitude of
parties towards resolution/willingness of partias’ a factor that is taken into account
when deciding whether a matter should be referoedonciliation. Each response was
then assigned to one or more codes based on the adnssues or considerations raised

in the response.

In order to ensure consistency and integrity ofabding, the code frame and allocation
of codes were reviewed after all survey results iaterviews had been coded for each
guestion. Consideration was given to using a softwaogram for this analysis, but it
was decided that this would be of limited benefiedo the progressive nature of the
open coding process and the quantum of the data.nTdnual process of coding also
enabled the author to reflect on the emerging tlseiméhe data and to identify areas for

further exploration.
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The results for survey responses were integratéu te interview responses where the
responses covered the same question or topic. # cases, additional themes or codes
were identified in the interview responses whichreveot evident from the surveys. This

was because the interviews provided the opportunitjarify the survey responses and
explore the factors affecting the decision-makingcpsses of each statutory body in

more detail. Additional themes in responses wese ientified in the interviews, such as

the development of approaches to ‘early concilidtand ‘presumption of suitability’ of

matters for conciliation, which will be discussaddhapter Four.

The overall results for each of the questions awmics explored in the research are
presented in terms of numbers of responses or cosand converted to percentages
where appropriate. As the majority of the questiongted multiple responses, such as
the question about factors considered in assessit@pility of a matter for conciliation,
the number of responses or comments and assoqatedntages represent frequency
results which are calculated with reference totthial number for each item represented
by ‘n’.

In addition to the analysis of survey and intervieesponses, the websites and
publications of each of the statutory bodies wergewed and analysed for descriptions
of the model and processes of conciliation, the rol the conciliator, outcomes of
conciliation and any other factors relevant to mefis or decision making on suitability of
matters for conciliation. A comparative analysisrefevant legislative provisions was
also undertaken, with a particular focus on prawisi for referral to conciliation and

descriptions of conciliation processes and the edble conciliator.

3.7 Limitations of the research

The findings of the research are limited by therieted number of jurisdictions selected
for the target group of statutory bodies, and rd@nce on data generated from ‘self-
reports’ from participating statutory bodies througurveys and interviews completed by
individual officers. The research was also limiteg its reliance on the responses
provided by the heads and senior officers of tlustry bodies about how decisions
about the suitability of matters for conciliatioresg being made in their organisations.
While actual practices of decision making were agamined, all interviewees were

directly involved in these decision making procesadthin their organisation. It was

beyond the capacity of the research to include exation of actual case examples of
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decision making on the suitability of matters fanciliation or to include comparative
data analysis on rates of referral of matters tacitiation and documented reasons for
decisions. The inclusion of case-specific examamtwould have been particularly
instructive for examining the question of ensurappropriate access and participation for
people with disabilities. Due to the complexity dfe threshold questions of
conceptualising conciliation and decision makingutithe suitability of matters, it was
also not possible to fully explore the range ofiess relating to access for people with
disabilities. This was also due to the limited nemlof examples identified in the
interviews and the indicative low rates of peopi¢ghvdisabilities making complaints to
the statutory schemes. As will be discussed inp@iaSeven, the question of ensuring
appropriate access and participation of people digabilities in conciliation and other
statutory complaint resolution processes would fiefrem more targeted research and
attention.

It was also beyond the scope of the research tertalee a detailed comparative analysis
of the legislation governing each of the statutopmplaints schemes. As indicated
above, key legislative provisions were, howeverameied and considered for their
impact on the approaches that each statutory bddptad to conciliation and decision

making on the suitability of matters for referral.

3.8 Overview of results

As indicated above, all 17 statutory bodies agreegbarticipate in this research by
completing a survey and participating in a follop-interview®’ Fifteen returned
completed surveys, with two statutory bodies etgcto complete the survey as part of an
interview. A total of 22 interviews were conductéut;luding three follow-up interviews
with statutory bodies which advised of changesmidlation and approaches during the
period in which the research was conducted, andparate interview with the former
Federal Disability Discrimination Commissioner diet Australian Human Rights

Commission on access and participation of peoplle eisabilities in conciliation.

57 As noted above, the Human Rights Commission, A€jliired separate responses from the
Commissioner responsible for discrimination compaand the Commissioner responsible for health and

disability services complaints. A total of 18 intiews was therefore required.
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The survey responses were completed by the Cononesgstatutory Head or delegate
for each statutory body. The officers nominategddicipate in the follow-up interviews
ranged in positions held within their respectivgamisations, with five organisations
nominating two officer$>® The breakdown of interviewees and positions iswshn
Table 2 below.

Table 2. Positions held by officers participatingn interviews

Position held by interviewee No. of
interviewees
Commissioner/Statutory Head 4
Deputy Commissionét’ 1
Director/ Manager 12
Conciliator 5

The level of participation and interest shown iis ttesearch can be seen as a significant
finding in itself. The responses provided in thieimiews indicated a common interest in
exploring the challenges and complexity of decisioaking about the suitability of
disputes for conciliation, and in developing a kifenge base and practice framework to
inform such decisions. Respondents in the intersieammonly expressed an interest in
practices and approaches used in other jurisdigtiand in the findings of this research.
Overall, the level of interest and proactive engaget of participating statutory bodies
confirmed the relevance and importance of aimshi$ tesearch in addressing the
guestion of the efficacy of decision making abobg tsuitability of matters for

conciliation and ensuring appropriate access,qadatly for people with disabilities.

The key findings of the research are drawn from résults of the coded analysis of
responses to the surveys and interviews, togethbram overall thematic analysis which

locates these responses within the different fraonksvand key considerations from the

258 While some interviews involved more than one effirom a statutory body, only one ‘interview
respondent’ per statutory body or jurisdiction wasinted for the purposes of collation and discuseio
results.

29 This respondent was described as a ‘Director/Mariag quotes of interview responses in order to

avoid potential identification of these responses.
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literature outlined in Chapter Two. These findirage grouped and discussed under the
headings of the next three chapters, which inclgdetes from interviews to provide

greater depth and meaning to the results.

In the process of the thematic analysis of resuitsexploration of issues in the
interviews, the author identified new conceptsdonsidering the efficacy of decision
making on the suitability of disputes for concilet and developed a framework for ‘an

enabling model of decision making’ which is outline Chapter Seven.

3.9 Conclusion

The chosen research methodology reflected the texporing and examining the
processes of decision making undertaken by eatlt@ta body and of identifying the
range of factors and potential influences on th@siiens made on the suitability of
matters for conciliation. The use of open and $elecoding of the qualitative data from
both survey and interview responses, together gumtitative data obtained from the
surveys, produced a rich source of data from whkehfindings were made and a model
for decision making can be developed. The unaninagusement of all statutory bodies
to the request to participate in the researchdiative of the level of interest in
exploring the challenges and complexity of decisitaking about the suitability of
disputes for conciliation, and in developing a kienlge base and practice framework to

inform such decisions.
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CHAPTER FOUR

DIVERSITY OF APPROACHES TO CONCILIATION AND
FACTORS AFFECTING REFERRALS

4.1 Introduction

This chapter discusses the key findings of thearesein respect of the models and
approaches to conciliation adopted by the partitigastatutory bodies. It examines the
diversity of approaches and interpretations of wbanciliation means in different
jurisdictions, along with some of the common waysvhich conciliation is defined in the
various legislative schemes and described by sigtitodies in documentation for the
public. This chapter also examines common legigatequirements and the range of
organisational and contextual factors which magaftlecision making on the suitability
of matters for conciliation. The chapter conclugth a discussion of key findings on
changes being made to approaches to conciliatiaghéoynajority of statutory bodies, and
the implications of the adoption of ‘early conaflon models’ and ‘presumptive’

approaches to the suitability of matters for caatdn.

4.2 Overview of findings in relation to models andpproaches to

conciliation

Consistent with the literature on conciliation inigkralia, the examination of the models
and approaches to conciliation of the differentuttay bodies in this research revealed
diverse applications across jurisdictions. Whiles fnding is not surprising, the nature
and extent of diversity in approaches to concdiativas notable. As one respondent to
the research commented, ‘It's like comparing apphéth pears?®® pointing to the
differences in the assessment decisions and tHdeghestions which bodies may have to

address before deciding to refer a matter to ciaicih.

In some jurisdictions, the decision to refer a eratb conciliation can be essentially
equivalent to a decision to accept a complaintesgowithin jurisdiction of the office,
without any assessment of merit or substance. Véhibh applications are more common

for statutory bodies dealing with anti-discrimimeticomplaints, this is not uniformly the

260 Interview with HDS-4, Commissioner/Statutory Hé&d)anuary 2011).
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case, as legislation for some of these bodies megj@n investigation or finding on the
substance of a complaint prior to referral to chabon.?®* These differences raise an
obvious challenge in developing a common knowledgse and approach to decision

making on the suitability of matters for concilati

In addition to the varying requirements to assessneestigate a complaint prior to
referral to conciliation, the survey and interviesgponses also revealed a range of other
contextual factors affecting the decision making te suitability of matters for
conciliation. These ‘contextual’ factors are distifirom individual factors such as the
nature of the dispute or characteristics of thdigmithat may be taken into account in
decision making on individual matters. These oo factors included the availability
of other options for dealing with the complaintckuas other ‘resolution processes’ or
‘negotiated settlement’ as well as the option toduet formal investigation$? The use
and availability of powers to compel parties toeatt conciliation was also a factor
affecting referrals to conciliation, along with asmted issues of the willingness of
parties to agree to conciliation on a voluntaryi9ia®ther factors included considerations
of public interest issues, resources and the duihijaof alternative avenues such as

tribunals and courts. These findings will be diseusbelow in Part 4.6.

Amidst this diversity, the survey and interview pesses also revealed some common

issues experienced by statutory bodies in artimgatheir approaches and models of

%61 See, egAnti-Discrimination Act 1992NT) ss 74-78; see algnti-Discrimination Act 1998Tas) ss
69-71.

262 The Health Care Complaints Commission NSW, foneple, describes conciliation as an option within
their ‘Resolution Service'. Thieealth Care Complaints Act 19¢BISW) ss 58B-D provide for complaints
to be referred to ‘complaint resolution’ as welltasonciliation as a distinct process: s 13, sS&k Health
Care Complaints Commission, NSWomplaints Process
<http://www.hccc.nsw.gov.au/Complaints/Complainbé&ss>. ‘Negotiated settlement’ is an option for
dealing with complaints under tiealth and Disability Services (Complaints) Act 39@/A), s 36B. This
option is described as being an exchange of infbomdetween parties that does not normally invalve
face-to-face meeting. See Health and Disabilitwi8es Complaints Office, WAComplaints Process
<https://www.hadsco.wa.gov.au/complaints/index.cfmPhe impact of these types of alternative to

conciliation is discussed in Chapter Four [Part3].6f this thesis.
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conciliation, ensuring appropriate training andlskevelopment for staff in conciliation
practice, and in dealing with the legislative regments and limited guidance provided
in relation to conciliation processes and the rolethe conciliator. There were also
commonalities in the types of component used irciiation processes and in the way in
which statutory bodies describe conciliation in jpudocumentation. The most common
approach used in conciliation was face-to-face ea@mfces, with the majority of
descriptions of conciliation reflecting facilitaévprocesses with limited references to the
conciliator's advisory or potentially interventishi role. These findings and their
implication for decision making about the suitakilof matters for conciliation will be

discussed below in Parts 4.4 and 4.5.

A further significant finding was a trend toward=atly conciliation’ or the adoption of
other ‘early resolution’ processes by the majooitystatutory bodies participating in this
research. For some bodies, this shift has beeactefl in amendments to legislation to
provide for early resolution options or alternasivie conciliatiorf>® The shift towards
‘early conciliation’ or resolution processes hagnfficant implications for the nature of
referrals to conciliation and decision making oe #uitability of matters for conciliation
or alternative resolution processes. Many interviegpondents indicated that this shift
had been accompanied by a ‘presumption of suitglbiihich will be explored further in

Chapter Five’s discussion on criteria and decisi@king processes.

In order to examine the models and approachesrioil@iion adopted by the statutory
bodies in this research, it is important to firehsider the similarities and differences in

the legislative definitions of conciliation and asgted requirements across jurisdictions.

4.3 Legislative definitions and requirements

4.3.1 Definitions and descriptions of conciliation

As discussed in Chapter Two, a common criticismtred legislative provisions for
conciliation is the lack of specificity or guidanoe the role of the conciliator and details

of the process. Not surprisingly, the 18 goverrpigces of legislation examined for this

263 See, eg, amendmentliealth Complaints Act 1998as) s 25A, which provides for ‘Early resolutioh
complaints’ without the need for the Commissioremundertake an assessment. See also the addition of
‘Negotiated settlement’ irlealth and Disability Services (Complaints) Act 39&/A), s 36B.
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research contained little detail in the provisidos conciliation?®* Ten of these 18
statutes provided no descriptions of conciliatiorthe role of the conciliator other than
references to the decision to refer to conciliateom procedural requirements such as
attendance by parties, confidentiality and agree¢sfén These legislative limitations
applied to all but one of the statutory bodies galwith complaints about anti-
discrimination, equal opportunity and human rightsaddition, the pieces of legislation
providing for the conciliation of complaints abobkalth records in Victoria and
disability services in New South Wales also contardescription of conciliatioff® The
lack of detail was most notable in tmbudsman Act 197€NSW), which stipulates
only that: ‘The Ombudsman may, at any time, detidattempt to deal with a complaint

by conciliation under this sectiof’

Eight pieces of legislation which provide for cdration of complaints about health or
disability service®® included almost identical descriptions of the dlision process

and the function of the conciliator, such as tH®¥ang:
The function of a conciliator is to encourage te#lsment of a complaint by—

(@) arranging discussions or negotiations betwleeromplainant and the health or
community service provider;

(b) assisting in the conduct of those discussmneegotiations;

%54 There were 18 pieces of legislation applicabléhto 17 participating statutory bodies, as the @ffif
the Health Services Commissioner in Victoria dealéh complaints underthe Health Services
(Conciliation and Review) Act 198Yic) and the Health Records Act 20QVic).

65 See,Australian Human Rights Commission Act 19488h) ss 46P—PNAnti-Discrimination Act 1977
(NSW) ss 91A-BAnti-Discrimination Act 1991Qld) ss 158-164Anti-Discrimination Act 1994NT) ss
78-82;Anti-Discrimination Act 199¢Tas) ss 74—7Equal Opportunity Act 1984WA) ss 87-88, 91-92;
Equal Opportunity Act 1984SA) s 95;Health Records Act 200Vic) ss 59-63;0mbudsman Act 1974
(NSW) s 13A;Equal Opportunity Act 201(Vic) s 112.

%% Health Records Act 20Qic) ss 59-630mbudsman Act 1978SW) s 13A.

257 Ombudsman Act 197WSW) s 13A.

268 SeeHealth and Community Services Complaints Act 2(8%) s 35;Health and Disability Services
(Complaints) Act 199%5WA) s 38;Health and Community Services Complaints Act 1@@8) s 38(1);
Health and Community Services Complaints Act A8%) s 35;Health Care Complaints Act 19¢BISW)

s 49;Health Complaints Act 1995 as) s 31Health Quality and Complaints Commission Act 2(0&l) s
74(2);Health Services (Conciliation and Review) Act 108i¢) s 20(5).
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(c) assisting the complainant and the health orroanity service provider to reach
agreement;

(d) assisting in the resolution of the complainainy other way®®

Five of the statutes used the terms ‘discussioms regotiations’, while three of the

statutes used the term ‘informal discussidh%Other variations to the above description
of the role and functions of the conciliator inchad the additional requirement of

‘explaining the conciliation process and the votumtnature of the conciliation process’
in theHealth and Community Services Complaints Act 1988 s 38(1)(a).

A common theme in these provisions is that the rijgsmns do not explicitly refer to a
conciliation conference. However, thiealth Care Complaints Act 199BISW) s 49(a)
specifically refers to the function of the condilinas being ‘to bring the parties to the
complaint together for the purpose of promoting tiscussion, negotiation and
settlement of the complaint’. In contrast tHealth and Community Services Complaints
Act 2004 (SA) s 35(2) specifies the alternative option: 6dnciliator may, if the
conciliator thinks it appropriate to do so, undkgta conciliation without bringing the
parties together.” Thelealth Care Complaints Act 194BISW) s 49 (a) also outlines the
limits of the conciliator’s functions: ‘A conciliat has no power to impose a decision on

the parties, to make a determination or to awandpamsation.’

All of these legislative provisions fall short gbecifying that the conciliator’s role in
‘encouraging a settlement’ should be in accordamitle ‘the advice of the statute’, or
reflect the advisory role of the conciliator thatincluded in NADRAC'’s definition of
statutory conciliatioi’* Only one of the statutory bodies in this reseattie, ACT
Human Rights Commission, has legislation whichmsefe the provision of advice within
the definition of conciliation, stating: ‘The pa$ to conciliation decide the outcome of

the conciliationusually with advice from the commissiemphasis addedj’

?Health and Community Services Complaints Act 2@ s 35.

2’0 The following statutes used the term ‘informalcdissions’ instead of negotiationidealth Services
(Conciliation and Review) Act 198¥ic) s 20(5); Health and Disability Services (Complaints) Ac9%9
(WA) s 38;Health Complaints Act 1999 as) s 31.

21 National Alternative Dispute Resolution Advisoouncil, above n 70, 3; see discussion of
NADRAC's definition of statutory conciliation in Gipter Two, [2.2].

272 Human Rights Commission Act 20@&CT) s 55.

75



The above reference to the advisory role of theciiator is, however, limited. This
definition of conciliation also specifies the pasti control over the outcome, and that
‘willing and informedagreement’ is required from the parties to pgyéite in the process
[emphasis added]? This latter requirement provides some guidancelémision making

on the suitability of matters for conciliation, asdggests that the conciliator has a role in
both educating the parties about conciliation asgksasing whether they are able to make

an informed agreement to participate.

In contrast to all of the pieces of legislationadissed above, the legislation which
provides for conciliation by the Victorian Equal @ptunity and Human Rights
Commission relies upon ‘dispute resolution prineglwhich are intended to guide the
provision of dispute resolution for complaints maoléhe Commission:

The principles of dispute resolution offered by @@mmissioner are that—

€) dispute resolution should be provided as esslgossible; and

(b) the type of dispute resolution offered shouddappropriate to the nature of the

dispute; and

(c) the dispute resolution process is fair tqalities; and

(d) dispute resolution is voluntary; and

(e) dispute resolution should be consistent withdbjectives of this A&

This legislation, theEqual Opportunity Act 201QVic), is the most recently enacted
statute examined in this research and is the onéytbat does not specifically use the
term ‘conciliation’. The Victorian Equal Opportipiand Human Rights Commission
has, however, continued to refer to its disput®lug®n processes as ‘conciliation’ for
consistency with terms used in the previ@eual Opportunity Act 1996/ic). The new
Act does not provide any details on the role amtfions of the conciliator, other than
what can be drawn from the principles outlined a&boVhe legislation’s focus on
principles and broad descriptions of dispute resmbu reflects the outcomes and
recommendations of a review of the previous Actdumted by Julian Gardner. This
review required consideration of ‘options for mota@lored approaches to dispute

resolution and dispute resolution options that allbw systemic approaches to systemic

273 |bid.
274 Equal Opportunity Act 201(Vic) s 112.
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discrimination and discrimination complaints thaise public interest issues® The
recommendations from the Gardner review includeat tthe Commission’s dispute
resolution process include a flexible range of ADRions so that the conciliators can
adopt an ADR process for each particular matterithenost appropriate to the nature of

the individual dispute?’

® The report also recommended that ‘the Commission’
conciliators aim to achieve systemic outcomes Bjntaa more active role in the ADR

process, moving towards a more interventionistguided approactf’’

The legislative provisions guiding conciliation thie Victorian Equal Opportunity and
Human Rights Commission are unique in the inclusadrexplicit references to the
processes being fair and appropriate to the natutiee dispute, and consistent with the
objectives of the Act. These legislative objeddivare to ‘encourage the identification
and elimination of systemic causes of discrimingtiosexual harassment and
victimisation’?’® While the legislation does not prescribe the wflehe conciliator, the
Second Reading Speech introducing this legislatiefierred to the adoption of the
Gardner review recommendations, with the key elésehdispute resolution being:

Early and active intervention by the Commissiorfddilitate both compliance with the

Act and dispute resolution;

The Commission to offer flexible dispute resolutjgnocesses in a way that supports the

objectives of the Act”®

While this legislation continues the trend of liedtdetail on processes and the role of the
conciliator, the dispute resolution principles ahd explicit references to supporting the
objectives of the Act may be seen as providing tgreguidance for the role of
conciliators and decision making about referrald e conduct of conciliations. When
compared to the other statutes, this legislatiahsapporting background materials offer

a framework for the provision of hybrid facilitativand advisory processes and articulate

25 Julian GardnerAn Equality Act for a Fairer Victoria: Equal Oppaentity Review Final Repo(State of
Victoria, Department of Justice, 2008) cited in Rabove n 155, 50.

278 See details of recommendations in Gardner, ab&#5n[3.39], [3.50]-[3.52], [3.59].

"7 |bid. See details of recommendations [3.60], [B.R.65], [3.92].

278 Equal Opportunity Act 201(Vic) s 3(c).

29 second Reading Speech. Equal Opportunity Bill 204i6), 10 March 2010, 5.
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the role of the conciliator as being an ‘advocaie the law?®® The extent to which
respondents from other statutory bodies concegtliheir roles as being ‘advocates for
the law’ will be discussed in Part 4.4.3 below. sThs particularly relevant when
considering the question of access for people dighbilities and whether, for example,
statutory bodies dealing with anti-discriminaticongplaints apply the principles of their

legislation to their own decision making on thetahility of matters for conciliation.

4.3.2 Provisions for referral to conciliation

As noted in Chapter One, the legislative provisiomkich provide for statutory

conciliation commonly refer to a determination aswthether a matter is ‘suitable’ for
conciliation or ‘likely to be resolved by conciliah’, but do not provide any criteria for
determining suitability nor define the approachyge of conciliation model to be used in
the particular jurisdiction. The legislative praeiss for referral to conciliation were

examined for each of the statutory bodies parttoigan this research.

In four of the 18 pieces of legislation examined tlus research, the provisions relating
to referral of matters to conciliation were silabbut the requirements for such decisions,
and contained only procedural requirements relatomghe decision to make such a
referral?®* More commonly, the governing legislation for th@tstory bodies in this
research has provisions which require an assessofie¢he likelihood of resolution by

conciliation or, alternatively, whether conciliatiovas likely to be ‘successfuf*”> These

80 The concept of statutory conciliators having aras ‘advocates for the law’ is discussed in Chiapte
Two [Part 2.4] of this thesis; Julian Gardner is néview report on dispute resolution processes als
referred to the need for these to be consistent thi¢ role of being ‘an advocate for the Act'oab n
275, [3.6.5].

281 seeOmbudsman Act 197WSW) s 13A;Health and Community Services Complaints Act 1998 s
27, s 35;Health and Community Services Complaints Act 28#) s 29(2);Equal Opportunity Act 2010
(Vic) s 115.

282 SeeAnti-Discrimination Act 197TNSW) s 13(3)Anti-Discrimination Act 1991Qld) s 158;
Anti-Discrimination Act 1992NT) s 27, s 33Anti-Discrimination Act 199&Tas) s 59(1);

Equal Opportunity Act 1984NA) s 91(1);Equal Opportunity Act 19845A) s 91A;

Health Quality and Complaints Commission Act 2Q0Q&) s 61(3);Human Rights Commission Act 2005
(ACT) s 51(1);Health Records Act 200Vic) s 56(1). The Australian Human Rights Commission Act
1986 (Cth), while not explicitly requiring an assessmehtikelihood of success for referral of a matter
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provisions are found in eight of the statutes ambtnoften also include a requirement
that the Commissioner must endeavour or try tolvesthe complaint by conciliation:

If the Commissioner is of the opinion that a nratite subject of a complaint ... may be
resolved by conciliation, the Commissioner must enak reasonable endeavours to
resolve the matter by conciliatidf?.

One statutory body, the ACT Human Rights Commiss®nequired to consider both the
likelihood of success, and whether the matterpprapriate’ for conciliation:

The commission may, at any time, refer a complaintmatter that

forms part of a complaint, for conciliation if ssfted that—

(a) the complaint or matter is likely to be suctagsconciliated,;

and

(b) the matter is appropriate for conciliatif.

This requirement to assess ‘appropriateness’ datsility’ applied to four other statutory
bodies, with similarly worded provisions that themplaint must be referred to
conciliation if assessed as being ‘suitable’.

If the Commissioner decides to accept a complaimttiole or in part, and if, in the
Commissioner's opinion, the complaint is suitableconciliation, the Commissioner

must without delay refer it for conciliatidft

As discussed in Chapter Two, the requirement fatugdry bodies to assess the suitability
of matters for conciliation and the likelihood afcsessful resolution presents a number
of challenges given the research findings on tlo& [af reliable, empirically validated
criteria or predictors of success for ADR proce$&®and the complexity of diagnosis

conciliation, provides at s 46PH(1) for a complambe terminated on the basis that ‘there is asgrable
prospect of the matter being settled by concilidtio

83 Equal Opportunity Act 198¢SA) s 91A.

284 Human Rights Commission Act 20@&CT) s 51.

85 Health Services (Conciliation and Review) Act 198it) s 19(10); see alsblealth and Disability
Services (Complaints) Act 1998VA) s 34(4)(b);Health Care Complaints Act 199BISW) s 13, s 24;
Health Complaints Act 1998 as) s 59(1).

286 5ee Mack, above n 6, 86: see, eg, Boulle, aba®e314-28; see discussion in Chapter Two [Part 2.6]

of this thesis.
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and assessment of the appropriateness of dispateAdR?®’ These challenges are
further complicated by the requirements pursuarthédHealth Practitioner Regulation
National Lav®® for statutory bodies dealing with health complairfthis national law,
which was enacted in each state and territory bEtw#009 and 2010, requires these
statutory bodies to consult with the Australian lHe&ractitioner Regulation Agency and
professional boards/councils in order to decide ctvhiorganisation should take

responsibility for complaints raised about indivédlhealth practitioners.

Some interview respondents described how thessidaanaking processes can involve
joint consideration of the suitability of matteis fconciliation between the complainant
and the practitioner. Of particular note is an @&iplprovision in theHealth Care
Complaints Act 1993NSW), which requires a matter to be referred dacdiation if
eitherthe Commission or the relevant professional cddonins the view that the matter

is appropriate for conciliatioff®

The prospect of a professional council such as caédouncil deciding that a matter is
suitable for conciliation by a statutory complaibtsdy raises unique questions in relation

to the efficacy of decision making in such matteffie consultation and referral

%87 Health Care Complaints Act 19¢BISW) s 13(3).

288 Each state and territory has enacted ktealth Practitioner Regulation National Lawvith some
variations to the regulatory arrangements and rofebe ‘health complaints entities’ as describedhis
law. The Health Care Complaints Commission andA8d& Human Rights Commission operate in a co-
regulatory framework with the Australian Health &itgoner Regulation Agency, and have powers te tak
actions against individual practitioners, as wslicanciliate complaints. For an overview of theragien

of the Health Practitioner Regulation National Lawv relation to the statutory bodies in this reshasee
Australian Health Practitioner Regulation Authoriyorking with Health Complaints Entities
<http://www.ahpra.gov.au/Notifications/About-notiditions/Working-with-health-complaints-
entities.aspx>. See, efflealth Practitioner Regulation National Law (NSWp 86a 2009(NSW) s
145A(1) which states ‘Before any action is takenaooomplaint, a Council and the Commission must
consult to see if agreement can be reached bettheemas to the course of action to be taken coiggrn
the complaint.’

89 Health Care Complaints Act 199BISW) s 13(2): ‘If: (a) neither the Commission ribe appropriate
professional council is of the opinion that the ptant (or part) should be investigated or refertedhe
professional council, but (b) either is of the apmthat it should be referred for conciliation atick
Registrar considers that it is appropriate for daton, the Commission is to refer the complafot

conciliation under Division 8.’

80



processes with professional councils/boards wesetified as one of the factors affecting

referrals to conciliation and is discussed furihgPart 4.6.5 below.

For statutory bodies dealing with health or disgbitomplaints, there are also either
implicit or explicit legislative requirements foneg Commissioner to ‘take into account
the public interest’ when considering referrals ¢onciliation. For two statutory bodies
the legislation expressly prohibits referrals ton@bation if either of the following

assessments are made by the Commissioner:
The Commissioner must not refer a complaint torcitiator if the complaint appears to

the Commissioner to indicate—
(a) the existence of a significant issue of pubditety, interest or importance; or

(b) a significant question as to the practice ohealth or community service

provider?®°

For the majority of statutory bodies dealing witealth or disability complaints, the
legislation includes a requirement that matterspablic interest be brought to the
attention of the Commissioner or the conciliatothé matter proceeds to conciliatioh.
Not surprisingly, the legislation does not provatey guidance on how matters of public
interest should be assessed or treated if ideditified was identified as an issue by some
interview respondents in respect to determiningthineshold criteria for referral or non-
referral to conciliation. These issues will be dssed further in Chapter Five in the
context of the findings on criteria used in deaismaking on the suitability of matters for

conciliation.

290 Health and Community Services Complaints Act A8%) s 29(4)Health Complaints Act 1995 as) s
25(4).

291 seeHealth and Community Services Complaints Act 2@ s 36:Health Complaints Act 1995 as)
s 32(1);Health Care Complaints Act 1994BISW) s 52Health Quality and Complaints Commission Act
2006 (QId) s 61(3)Health and Community Services Complaints Act 1888 s 39. For the remaining
statutory bodies, the legislative provisions doinolude express references to the considerationadfers
of public interest or safety in decisions on thigaility of matters for conciliation, but insteadmmonly
provide for the Commissioner to refer a matteint@stigation, tribunals or other authorities oa tasis
that s/he ‘believes that the nature of the complaisuch that it should be referred’. See,Atj-
Discrimination Act 199¢Tas) s 78(c). Issues of public interest weretified asfactors that were taken

into account in decision making, as will be diseass Chapter Five.

81



A further legislative provision relevant to the egfl of matters to conciliation is a
provision for a Commissioner to direct parties mmpulsorily attend a conciliation
conference. These powers are commonly conferre@a@mmissioners/Statutory Heads
dealing with complaints about anti-discriminatiamdshuman rights, as was the case for
statutory bodies in this research, with the onlgegption being the Victorian Equal
Opportunity and Human Rights CommissfShNone of the statutory bodies dealing with
complaints about health or disability complaintvégowers to compel attendance at
conciliation conferences, with the legislation ma@mmonly specifying the voluntary
nature of conciliatiod®® The responses in the surveys and interviews iteticdivergent
views on the efficacy of legislative provisions tcompel attendance at conferences,

which will discussed at Part 4.6.2 below.

4.3.3 Requirements for preliminary assessment or westigation

The legislative requirements for statutory bodeéesdnduct a preliminary assessment
and/or an investigation into the substance or mefithe complaint vary considerably.
For example, thénti-Discrimination Act 1991Qld) requires an assessment of the
complaint to be completed in 28 days and a conicheconference to be held within six
weeks?®* In contrast, thé\nti-Discrimination Act 1998Tas) provides for a preliminary
assessment of up to 42 days to make a decisiactgpha complaint followed by an
investigation to determine whether a complaint &hde referred to conciliatiofy”
Statutory complaint bodies dealing with complamit®ut health or disability services
similarly have variable requirements and timefrafoegpreliminary assessment or

investigation of complaints prior to a referralctanciliation. The timeframes for

292 The provisions for dispute resolution in tegual Opportunity Act 201(Vic) Pt 8 Div 1.

293 See, egHealth and Community Services Complaints Act 188B) s 38(1);Health Care Complaints
Act 1993(NSW) s 48.

294 Anti-Discrimination Act 1991(Qld), ss 141(1), 143(2), 143(3). Section 143(2yvides for the
respondent to the complaint to provide a writtespomse within 28 days of the date of natificatidn o
acceptance of the complaint, and s 143(3) providethe conciliation to be held ‘not more thandays’
after the 28 days allowed for the written respofi$e legislation was amended in 2003 to introdbhesé
timeframes.

2% Anti-Discrimination Act 1998(Tas) s 64(2), s 69, s 71(1)(b). Section 69, whjmbvides for
investigation of complaints, does not prescribe tmgframes for completion of investigations.
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preliminary assessment range from 28 days to @0 ways->° with theHuman Rights
Commission Act 2008ACT) having no timeframes prescribed for thesepssed’’ In
some jurisdictions, the legislation explicitly prdes for early resolution to be facilitated
by the statutory body during the assessment panibath may impact on the number of

matters being referred to conciliatiot.

The legislation also varies across all jurisdicsiavith respect to the extent to which the
assessment requires a judgment on the substancerivs of the complaint. For example,
some of the legislative schemes for complaints ghealth or disability services specify
the grounds of complaint as being that the provites ‘acted unreasonably’, ‘failed to
exercise due skill' or failed to treat a consumardn appropriate professional manner’,
in addition to a requirement that ‘all reasonalégs have been taken by the complainant
to resolve the complaint with the providé¥. Similarly, the legislation for statutory
bodies dealing with discrimination complaints maguire the grounds of the complaint
to specify an ‘alleged discrimination or prohibiteshduct’ which must be assessed prior

to a decision to refer the matter to conciliatith.

2% gee, egHealth Services (Conciliation and Review) Act 1987t) ss 19(8) and (9AA) requires a
preliminary assessment of the complaint within 28sdbut provides for an extension of a further 28§sd
if it is assessed that the complaint could be Ivesbin that periodHealth and Disability Services
(Complaints) Act 1995WA) s 34(1) has a similar provision for 28 daysessment and a 28-day
extension; Health Complaints Act 1996Tas) s 25 (1) provides for a 45-day assessmemd. fdllowing
statutes provide for a 60-day assessment peridd madt extensionsHealth Care Complaints Act 1993
(NSW) s 22;Health and Community Services Complaints Act 1@98) s 27(1);Health Quality and
Complaints Commission Act 204®Id) s 52, s 53(3) provided for a 60-day assessiaed an extension of
up to 30 days if it was assessed that the comptaind be resolved in that period.

29" Human Rights Commission Act 20@8CT) ss 47-52.

2% gee, egHealth Complaints Act 1996Tas) s 25A(1)Health Quality and Complaints Commission Act
2006 (QId) s 53(3)Health Services (Conciliation and Review) Act 198i¢) s 19(9AA).

29 See, egHealth and Community Services Complaints Act 283) s 25; see alsdealth and

Community Services Complaints Act 198I8) s 26(a)(i) for an example of the requiremibratt

‘reasonable steps’ be taken to resolve complaint.

30 see, egAnti-Discrimination Act 199§Tas) s 62(1)(c), s 67, s 69, s 71.
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While the above requirements for preliminary assesd or investigation of complaints
have the potential to significantly impact subsequeferrals to conciliation, the survey
and interview responses indicated that the impadhese provisions was very much
dependent on the interpretation and weight givenebgh statutory body to these
requirements. As will be discussed in Part 4.6.&nyninterview respondents described
the negative impact of these requirements for miakry assessment or investigation on
the prospects of resolution through conciliatiohe Tncreasing adoption of approaches to
‘early conciliation’ has meant that many statutboglies have effectively ‘read down’ the
requirements for preliminary assessment or invastg, which will be discussed further
in Part 4.8 below. For some statutory bodies,ghift towards ‘early resolution’ has been
supported by legislative amendments which haveigeavother options to conciliation,

which has thus affected decision making on refeti@conciliatior?"*

4.4 Ways in which conciliation and role of concilitor are defined and
conceptualised

4.4.1 Documentation on conciliation models and ohjéives

In order to gain a picture of how each statutorgybdefined and conceptualised their
model of conciliation, available documentation waquested through both the surveys
and follow-up interviews. Only two statutory boslidnad internal manuals which
articulated their model of conciliation in terms pfinciples and objectives of the
legislation, and referred to the NADRAC definitioh statutory conciliation as guidance
for the advisory role of the conciliatd¥ One of these statutory bodies had developed a
specific training package for their conciliatorsigéhincluded ADR theory and the use of

hybrid processes in statutory conciliatif.

The documentation produced by the majority of $tayubodies was in the form of
procedural manuals and guidelines for conciliatiaith six statutory bodies including

criteria or considerations for referral of mattéwsconciliation. None of the procedural

%01 See, egHealth Complaints Act 1995 as) s 25A which provides for early resolutiorcomplaints
during the assessment period. The impact of alii@esato conciliation is discussed in Chapter HRart
4.6.5] of this thesis.

%2 DpEOD-2, DEO-9.

%3 DEO-9.
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manuals provided in this research outlined speaoilfiiectives or principles to inform the

approach to conciliation or the role of the comtdr, other than references to the
legislative requirement$? Many interview respondents, however, discusseid ititerest

in documenting a conceptual framework for their rapph to conciliation and more

detailed practice guidance for their conciliators.

All statutory bodies had produced a range of irgerasources such as decision-making
or agreement templates, and external publicationk as information and fact sheets on
conciliation or videos/DVDs to assist parties talerstand the process. These external
publications and information provided on the staytbodies’ websites were also
reviewed in terms of how conciliation and the rofeconciliator were describeéd® This
review was instructive in identifying implicit molde of conciliation, and potential
impacts on the attitudes of complainants and redpats to the referral of matters to
conciliation. The information on conciliation wasst analysed to identify the most
common ways in which conciliation was described| #re particular features or benefits
of the process which were highlighted. The docurt@n and websites were also
analysed to identify the extent to which statutboglies included information about the
role of conciliators in providing advice or eduagtiabout the law in order to prevent
future breaches and promote systemic outcomes.r@$dts are summarised below in
Table 3 and set out in more detail in Appendix F.1.

Table 3. Descriptions of conciliation and role of @nciliator in public documentation

Description of conciliation and role of Statutory bodies %
conciliator n=17
Impartial/Conciliators don’t decide outcome 17 100%
‘Facilitative’ process 14 82%
Provision of advice and possible outcomes 8 47%
‘Party control’ over outcome 6 35%
Educate about law and prevent breaches 4 24%

304 seven procedural manuals or excerpts were provioléide author for review in this research (HDS-1,
DEO-1, HDS-2,HDS-3, HDS-4, HS-4, DS-1).
395 See list of websites and materials reviewed iri@jpaphy D.1.
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It is noteworthy that the majority of these publiescriptions of conciliation are
suggestive of ‘facilitative’ processes as defingdNADRAC, rather than NADRAC's
definition of conciliation as a hybrid process whiacludes advice and interventions by
the conciliator®® Fewer than half of the descriptions outlined awisaty role of the
conciliator and only four referred to the conciiaproviding education about the law and
ways in which future breaches could be preventéé. fdllowing is a typical example of
conciliation being described in ‘facilitative’ temin an information sheet on conciliation:
The conciliator’s role is to facilitate communiaati between the parties. The conciliator
helps the parties clarify their concerns; talk wééich other about those concerns and
assists them in trying to reach agreement on wayssblve them.
The conciliator does not decide who is right or mgoor decide how a complaint should
be resolved. The conciliator has no power to madeistbns or findings about what
occurred or make a determination about compens&tion

The impartial role of the conciliator was featuiadall descriptions of conciliation, as
was the confidential nature of the process. Therg#®ns of conciliation which
included an advisory role of the conciliator wer@stoften phrased in terms of
‘explaining the law’, providing ‘specialist knowlgd of the Act’, and providing
information about ‘possible terms of settlement .owhthe law may apply to the
complaint [and] how other complaints have beenlvestb > In jurisdictions dealing
with health or disability complaints, conciliatongere also described as having a role
to ‘determine any relevant, applicable standardw [#0] assist with determining

realistic outcomes™®®

306 National Alternative Dispute Resolution Advisorp@cil, above n 69, 7, 5, 10; see discussion on the
classifications of different ADR processes anddégnitions of conciliation in Chapter Two [2.2].

%07 Health Complaints Commissioner Tasmaflanciliation
<http://www.healthcomplaints.tas.gov.au/__datatsgsef file/0008/254456/Conciliation.pdf>.

398 See Equal Opportunity Commission of South Austr&lbnciliation<http://www.eoc.sa.gov.au/eo-
you/making-complaint/conciliation>; Anti-Discrimitian Commission Queenslan@pnciliation
Conferenceshttp://www.adcq.gld.gov.au/resources/brochures-guides/brochures/Conciliation-
conferences>; Australian Human Rights Commiss@omciliation. How It Works
<https://www.humanrights.gov.au/complaints/complajnides/conciliation-how-it-works>.

399 See Health and Disability Services Complaints@ff\WA, Information Sheets, Conciliation

<https://www.hadsco.wa.gov.au/publications/info ethecfm>.
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There were, however, very limited references toctiators having potentially more
active and interventionist roles as ‘advocatesh& kaw’ and/or promoting systemic
outcomes. The closest description to this typeotd 1s that conciliators ‘help all parties
to understand their rights and responsibilitiesauritie Act'’>*° ‘to advise respondents
how to prevent discrimination in the futuf®’ and to work to achieve ‘fair and just
outcomes in complaint-handling processé&'Fourteen out of the 17 statutory bodies,
however, included examples of possible systemicaroés of conciliation in their
information, with the most common being ‘changes imroduction of policy and
procedures’ or ‘staff training’ on areas such ghts and responsibilities under the law or
‘acceptable behaviour. More examples were pravidd individual outcomes of
conciliation, such as a ‘detailed explanation of atvhhappened’, an apology,
refunds/reimbursements, job reinstatements, acdessservices or treatment, or

compensation for ‘financial loss or injury to fees’ 3

It is also interesting to note that some of thecdpsons of conciliation used by statutory
bodies are suggestive of the ‘aspirational’ appnotc defining mediation which was
identified by Boulle*** As discussed in Chapter Two, this ‘aspirationgdpmach to

defining and describing processes focuses on vaudsprinciples which are seen as

310 5ee Anti-Discrimination Commission Queensland vabo 294; Victorian Equal Opportunity & Human
Rights Commissiorinformation about Making a Complaint
<http://www.humanrightscommission.vic.gov.au/ingé/our-resources-and-
publications/brochures/item/110-information-on-nmag<a-complaint-feb-2012>

811 Anti-Discrimination Commission Queensland, above9d; see also ACT Human Rights Commission,
Conciliation: A Guide for Complainants & Respondentin  Discrimination Complaints
<http://hrc.act.gov.au/discrimination/make-discration-complaint/guide-conciliation/>. In this geidhe
conciliator’s role is to provide advice on ‘propdseesolutions [to] ensure that the alleged discration
stops’.

%12 Equal Opportunity TasmaniApout Us. Values

<http://equalopportunity.tas.gov.au/about_us>. THetorian Equal Opportunity & Human Rights
Commission, the Australian Human Rights Commissiand the Anti-Discrimination Commission
Queensland also referred to the aim of fairnes®mplaint handling or achieving fair outcomes.

13 See, eg, Equal Opportunity Commission of Southtralia, above n 294; see also Appendix F.2:
Examples of conciliation outcomes in public docutaéon and websites.

%14 Boulle, above n 3, 13. See discussion on theseappes to defining mediation and ADR processes in
Chapter Two [Part 2.3] of this thesis.
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underpinning the process. Six of the descriptiohsamciliation included references to
party control over the outcomes, and the aims otitiation being to resolve complaints
in a ‘collaborative’ or ‘mutually acceptable wayg enable parties to ‘settle matters on
their own terms’ or with ‘mutual satisfactioft> These descriptions appear to emphasise
the tenets of consensual processes and party efeffreination which critics of statutory
conciliation have argued create risks for vulnexaphrties when issues of substantive
rights are in dispuf® The extent to which these ‘aspirational’ descops of
conciliation are reflected in the survey and iniw responses, and approaches to
decision making on conciliation will be consideradther below, and discussed in

Chapter Five.

The benefits of conciliation as being a quicker, rencost-effective alternative to
tribunal/court or an alternative to litigation wehgghlighted by almost half of the
statutory bodies in their descriptions. Conciliatiwas also commonly described as being
‘informal’ and ‘non-adversariaf’’ with the exception of two statutory bodies where
conciliation was described as ‘a more formal dismaisolution process’ and suitable for
‘more serious matterd® The threshold for referral to conciliation wasceidentified as

a factor in the survey and interview responses,vatibe discussed further in Part 4.6.3

below.

%15 See summary table of examples in Appendix F.1;ad8@ ACT Human Rights Commission, above n
311; Health Complaints Commissioner Tasma@@nplaints Process
<http://www.healthcomplaints.tas.gov.au/making_anpkaint/complaints_process>; Health and Disability
Services Complaints Office, WA omplaints Process
<https://www.hadsco.wa.gov.au/complaints/index.cfmestralian Human Rights Commission, above n
308.

%1% See, eg, Baylis, above n 1; Baylis and Carrolhvabn 15. See also discussion of criticisms olustay
conciliation in Chapter Two [Part 2.4] and [Pa&]2f this thesis.

%17 See, eg, Health Complaints Commissioner Tasmabiae n 307.

%8 See Health and Community Services Complaints Casionier, SA,Managing a Complaint
<http://www.hcscc.sa.gov.au/managing-a-complaint-eradhcscc/>; Health and Community Services
Commission, NTConciliating Complaints

<http://www.hcscc.nt.gov.au/complaints/complairgaieition/conciliating-complaints/>.
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4.4.2 Ways in which interview respondents definedra conceptualised conciliation
The interviews with respondents were conductedsenai-structured way, with room for
general discussion about approaches to conciliaimh the way in which conciliation
was defined and conceptualised for each statutody.bRespondents offered varying
perspectives on the key features of their statutoogy’s model and approach to
conciliation. These responses were analysed foadmmontextual themes rather than
subjected to the open and selective coding prosdbse were used for other questions.
The following responses were instructive, as theyided a context to the approaches
adopted by each statutory body that was not appdrem the public documentation
reviewed in the previous section. For example, taspondents articulated their role
explicitly as being ‘advocates for the lawhd outlined evaluative and interventionist
approaches to conciliation:

There are broader outcomes we have to uphold timeigles and objectives of the

legislation. The respondent has to, if not acdeptreésponsibility, at least have ‘a light go

on’ ... So that's part of our role. Our role is tg the flag for the legislation. Whilst we

are not an advocate for either party, we are ancate for the Act'®

| say to people that I'm not partial, | am not aivacate for either party — | am an
advocate for this legislation, and this legislatisrabout ensuring that in the context of a
complaint that people’s rights were upheld [and} tihe generally accepted standard was

met 320

A number of interview respondents discussed cosctrat the benefits of conciliation
had not been adequately recognised in their jutisais, with some respondents linking
this to a lack of understanding of ADR and a foonsnvestigations:
There has been a view that investigations are rtikedy to lead to systems change
compared to the focus on individual outcomes incé@tion... There is a need to make a
cultural shift in the Commission’s approach to dbaton and its role in dispute

resolution®**

319 Interview with DEO-8, Director/Manager (9 March120).
320 Interview with HDS-4, Commissioner/Statutory Hé&dJanuary 2011).
%21 Interview with HDS-2, Commissioner/Statutory He@) May 2010).
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We have under-utilised conciliatidff

In contrast, three interview respondents highlightiee way in which conciliation has

been promoted as a way of achieving systemic ingym@ants or educating about the law:
There is value in getting agencies/providers t talcomplainants, to hear their concerns
and to explain what changes could or will be madtheir systems. We find that this is
an effective way of getting systemic improvemeniss-a cultural approach to systemic
improvement — as well as an effective way of utilislimited resources for the office. In
some cases complainants are encouraged to pateiéipaonciliation in order to be able
to highlight areas of systems improvementtfa providef?

We talk about the benefits of the conciliation lgegducative for the respondent ... [W]e
are addressing systemic discrimination throughapgoach. It's not just about resolving
individual complaints, it's also addressing edumatat a systemic level. The difference

this makes can be quite substantfal.

Conciliation has a number of benefits that arenhuilt to the legislation. One is the
education aspect, so you can bring people in andate them about the legislation and
about rights and responsibilities. And the othethie emotional impact and that can
sometimes break through the legalistic barriers eodke may say ‘Well, | didn’t break
the law’ and then you have a person sitting across frommtheho is so distraught and

so affected that [they] can understand [the neethamge]*°

There were also contrasting perspectives on thectibgs of conciliation in terms of
settlement of disputes and legal rights:

The Commission’s approach to statutory conciliattéms to blend the approaches of

mediation and legal settlemeht

%22 |nterview with HDS-4, Commissioner/Statutory Hé&d)anuary 2011).

323 Interviews with HS-2, Commissioner/Statutory HeadDirector/Manager (10 May 2011, 27 August
2012).

324 Interview with DEO-2, Director/Manager (6 SeptemBg12).

325 Interview with DEO-8, Director/Manager (9 March120.

328 Interview with DEO-9, Director/Manager (15 Apri021).
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It's important that we’re not a ‘behind closed dg@ettlement on something that in fact

has a public interest safety dimensioh.

Our resolution isn’'t about the law, it's not ab@ettlement, and it's not about proving
who is right and wrong. It really is about the fantkntals of helping people understand
what happenetf®

As indicated above, some interview respondents esipléd the facilitative processes of
conciliation, reflecting the way in which conciliat is described in much of the public
documentation:
Conciliation is preferred to investigation as itables parties to gain a better
understanding of the issues. People who make a laorhpften want to prevent
reoccurrence [sic] of the incident and conciliateamables the complainant to understand

the changes being made by the provider and can praligere3”

Most interview respondents, however, highlighted garticular knowledge and skills

required of conciliators, and the way in which #negdfer from those used in mediation:
One of the issues to address is the training &f istaconciliation. Some of the areas of
practice to develop [are] the level of engagemeith \parties, the advisory role of
conciliators and distinguishing between impartyadind neutrality — with parties and staff
understanding that the conciliator is not neutiaég their role under the A&

Some of the [mediation] training is just the basicel how you transfer into it into this

[statutory] context is the ke¥j*

In order to apply the legislation appropriatelyfic#rs need to have an ADR theoretical
framework to inform their decision makifitf.

327 Interview with HDS-4, Commissioner/Statutory Hé&d)anuary 2011).

328 |nterview with HS-3, Director/Manager (11 May 2011

329 Interviews with HS-2, Commissioner/Statutory HeadDirector/Manager (10 May 2011, 27 August
2012).

330 Interview with HDS-2, Commissioner/Statutory Hgaf May 2010).

%1 Interview with DEO-8, Director/Manager, (9 MarcBi2).

332 Interview with DEO-9, Director/Manager (15 Apri021).
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This focus on the importance of skills, knowledged atraining of conciliators is
consistent with some of the key considerations titled from the literature and the
challenges of implementing hybrid dispute resolutiprocesses in a statutory

framework>33

4.5 Types of components and approaches used in ciiation models

4.5.1 Most common approaches used in conciliation

Information was sought on the types of approaclisesl by each statutory body in order
to identify whether the particular approaches angonents used in conciliation had an
impact on decision making on referrals to conddiat As can be seen in Figure 4.1
below, there was a high degree of consistency pragehes used by the different
statutory bodies, with the majority using facedod conferences, separate meetings with

parties, telephone conferences and shuttle cotailiprocesse®*

While co-conciliation (using two conciliators) wakentified as an approach used by 12
of the 17 statutory bodies, all respondents qealithis response in interviews by saying
it was not often used, primarily due to staffinglaasource constraints. This was also the
primary reason given by those statutory bodies th@tnot use co-conciliation. Most
interview respondents, however, identified the Whigneof using co-conciliation for
complex matters and power imbalances:
Co-conciliation can be used but due to resourciogstaints, it is not the dominant
practice model. ...It is recognised that co-coatidin can help to address power
imbalances and assist in making conciliation sigtdor complex matters and matters
where the participants have particular needs fangte where one of the parties has a

psychiatric disability. Shuttle conciliation is alan option that is used in such matférs.

333 See earlier discussion in Chapter Two [Part 20d] [®art 2.5] of this thesis.

334 ‘shuttle conciliation’ was defined in the surveys athe conciliator facilitating exchange of
information/proposals back and forth between psytether in addition to, or instead of, facilitegi a
conference’.

335 Interview with DEO-9, Director/Manager (15 Apri021).
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If the case is complicated, there are issues oftyeq@nd balance [or] you've got
contentious issues or highly emotional or upsettitgumstances then sometimes that

can be quite difficult for just one conciliat?.

Figure 1. Types of components in approaches to cahation

Base:n=17
Conciliation conferenct 100%
Separate meetings with parti 100%
Advocates /support peoj 100%

Legal rep

Telephoneconference

Shuttle conciliatio

Co-conciliatior

Obtaining expert or independent opini

Video conference

Other

0% 20% 40% 60% 80% 100%

OYesmNo OYesandn

Face-to-face conferences were identified by 14afut7 statutory bodies as the most
common approach used in conciliation. Howeverjra#rview respondents described a
combination of approaches being the most commadherahan relying on a conference
alone. A combination of teleconferences and shutileciliation was also often used by
statutory bodies in the larger states and terétodue to the practical difficulties of

convening conferences in regional or remote ateaslost interview respondents

emphasised the preference and value of face-to-facderences for achieving the
resolution through conciliation:

338 Interview with DEO-8, Director/Manager (9 March120.

%7 Interviews with DEO-5, Director/Manager & Conctbe (29 December 2010, 28 March 2011);
Interview with DEO-6, Director/Manager (8 May 2012hterview with DEO-7, Director/Manager (7
September 2011).
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Face to face conferences are the preferred formitese have been found most likely to

promote the resolution of complairité.

Due to the focus on conferences as the prefernpobaph used by most statutory bodies,
respondents in interviews were asked about the rumbconferences usually held for
each matter and whether there were any constiaifislding more than one conference.
The most common approach was to aim for one comferewith three statutory bodies
responding that they would generally not have mib@n two. Only one respondent
indicated that the number of conferences couldebehile as required by the nature of the

matter and needs of the parties.

The capacity of statutory bodies to offer, for amte, more than one conference or a co-
conciliation model, was explored with interview peadents as a potential factor
affecting referral and decision making on the ity of matters for conciliation,
particularly matters involving people with disatds. These considerations are discussed

and explored further in Chapters Five and Six.

4.5.2 Who makes decisions and conducts conciliati®n

The survey and interviews also sought informationtioe types of officers who are
delegated responsibility for making decisions abthe suitability of matters for
conciliation, and also the types of officers whadoct conciliations within statutory
bodies. The responses revealed considerable vamidtyth the titles of officers and the
level of positions within organisations to whichesle responsibilities were delegated.

These results are set out in Appendices E.1 and E.2

The majority of statutory bodies had more than type of officer who was able to make
decisions about suitability of matters for condiba, with 10 involving either the

Commissioner or Deputy Commissioner in this deaisioaking, depending on the
complexity of the matter. Of interest is that 1atstory bodies delegated this decision
making to positions that were variously titled ‘Rkgion, Complaint, Assessment
Officers’, ‘Investigation, Conciliation Officers’ ro‘Case Managers’. The variation in

seniority and backgrounds of officers making théseisions raises questions about how

338 |nterview with DEO-9, Director/Manager (15 Apri021).
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the efficacy and consistency of decision making loarassured. In order to address this
issue, two statutory bodies had established comenjittrocesses for decision making on
the outcomes of the assessment of complaints, dimgureferrals for conciliatiort®

Other interview respondents spoke of consultatimcgsses that occurred within their

organisations where questions were raised abouwiltebility of matters for conciliation.

The officers within statutory bodies who conduatcibations also have a wide variety of
titles, with varying levels of seniority. The maijgrof statutory bodies (15 out of 17)
used officers with titles of Conciliator, Complanbtr Resolutions Officer. Five of the
statutory bodies involved Directors, Managers dPincipal’ or ‘Senior’ officers in the
conduct of conciliations, and two organisations dusexternal or independent
conciliators®® As indicated above in Part 4.4.2, respondenthéririterviews commonly
spoke of the varying backgrounds of conciliatord #re challenge of accessing training
appropriate to the statutory context of their wo¥khile it was not uncommon for
statutory bodies to have officers with a backgroondraining in mediation, only two
statutory bodies had supported their conciliataysobtain accreditation under the
National Mediator Accreditation Systett. Most interview respondents commented that
the accredited mediation training courses did edfiect the requirements of statutory
conciliation, and spoke of the value of accessipgcmlist training developed by the

Australian Human Rights Commissidf.

4.6 Contextual factors affecting referrals to condiation
As discussed above in the overview of survey andrirew responses, a range of
contextual factors were identified which can hamerapact on the referral of matters for

conciliation. These ‘contextual’ factors are distifirom individual factors such as the

339 |Interview with HS-1, Director/Manager (15 April 2D); Interview with HS-4, Director/Manage#
May 2012).

310 see Appendix E.2 Types of officers who conductoi@tions.

%1 Interview with DEO-9, Director/Manager (15 ApriD21); Interview with HS-4, Director/Managé4
May 2012). See Mediator Standards Board, above for3fetails of the National Mediator Accreditation
System.

%42 The Australian Human Rights Commission developéchiming package for its own staff on statutory
conciliation, which has been provided to some af Hiatutory bodies dealing with discrimination

complaints.
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nature of the dispute or characteristics of thdigmithat may be taken into account in

decision making on individual matters, and are evqu below.

4.6.1 Impact of preliminary assessment and/or invéigation processes

As outlined earlier in Part 4.3.3, the legislatiregjuirements for statutory bodies to
conduct a preliminary assessment and/or an in\agiiginto the substance or merits of
the complaint vary considerably, and have the pgi@teto have a significant impact on
referrals to conciliation* The diversity of these legislative requirementsansethat the
tasks and decisions that some statutory bodiesduwandiertake in an ‘assessment stage’
of a complaint, may essentially be undertaken ‘mitbonciliation’ by those statutory
bodies where referral criteria are limited to theestion of jurisdiction. These assessment
tasks and decisions can include clarifying the wulz®e of the complaint, exploring
options for resolution and determining whether ¢benplaint meets the statutory body’s
‘threshold’ to warrant action or use of resourceguired to try to resolve the matter.
Decisions to dismiss a complaint in conciliationane jurisdiction can be essentially
based on the same considerations not to accephpla@iot in another jurisdiction where
more detailed assessment decisions are requiredongsrespondent described, all
accepted complaints are referred to conciliatian, &decision to dismiss may be made
after referral ‘where there is a very “weak” conipta®** Alternatively, assessments on
the merits or substance of complaints can alsoraspart of the decision making on the
suitability of referral of a matter to conciliatiowhich again makes it difficult to draw

comparisons between jurisdictions.

The survey responses on the different stages atwetatutory bodies make decisions on
the suitability of a matter for conciliation aretimed in Appendix E.3. Despite these
differences, interview respondents commonly refldcon the negative impact that
lengthy assessments or investigations can haveubsegquent referrals to conciliation.
Respondents in interviews spoke of the way in whitdse experiences had led to shifts
in practice to models of ‘early conciliation’ orhetr options for ‘early resolution’ of

complaints:

#13 See Appendix F.3 for a summary breakdown of thgirements for each statutory body to conduct an
assessment or investigation prior to a referrabtaciliation.
344 Interviews with DEO-5, Director/Manager & Concti® (29 December 2010, 28 March 2011 )
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Previously, most complaints were investigated andirfigs of fact were made on the
reasonableness of providers’ actions, and themreef¢o conciliation. The effect of this

approach was that parties became firmly entrenchdtieir rights and not willing to

conciliate®*®

There is a real risk with lengthy investigationattharties do become entrenched in their
positions, and if they become aggrieved about thegss through which their complaint
has been investigated, then you end up with cdapfiiat only about the substance of the
complaint, but also about the whole process thaide@n undertaken along the Way.

We really have to stop this paper warfare as ihas conducive to resolution. It is

entrenching positions and not using the skills thahave’*’

The willingness or attitude of parties towards dlietion was identified as a key factor
considered in decision making on the suitabilityraftters for conciliation, which will be
discussed in detail in Chapter Five. While intewieespondents often described the
willingness or attitude of parties as an individuzilaracteristic considered in the
assessment of suitability for conciliation, therasvalso recognition that the preliminary
assessment or investigation processes can hawgndicsint influence on the way in

which parties may respond to the prospect of ciatich.

On the other hand, two interview respondents cedliprocesses whereby matters are
referred to conciliation essentially by default white time period for assessment had
elapsed and responses from services had not yetrbeeived*® In these circumstances,
assessments were completed as part of the coiuriliprocess. Another respondent
described the way in which all complaints were mef@ directly to conciliation,
following an assessment of jurisdiction, with anveéstigation’ being completed as part

of the conciliation process:

35 Interview with HS-2, Commissioner/Statutory Head&ector/Manager (10 May 2011).

%% Interview with DEO-3, Director/Manager (3 March120 5 September 2012).

%7 Interview with HDS-4, Commissioner/Statutory Hé&dJanuary 2011).

38 Similar examples of ‘default’ referrals to conatlon were provided in the following interviews:
Interview with HS-4, Director/Managdd May 2012); Interview with HDS-3, Conciliator (Movember
2010).
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The ‘investigation phase’ is the process of gettimg statement and response. The roles
of investigation and conciliation are not clearligtohguished. From the complainant’'s
and respondent’s point of view the conciliationrtstawith the allocation of the

conciliator®#°

The above comment also highlights how investigatioan have very different meanings
depending on the legislative basis and approadgsti@d by each statutory body. At one
end of the continuum, statutory bodies may undertak investigation and establish
findings in relation to the substance of the cormp/%° On the other, one respondent
spoke of the benefits of the new legislation haviogequirements for investigation and
‘no substance call’ on the complaint, with matteesng referred directly for ‘dispute

resolution’.®?

4.6.2 Voluntary or compulsory nature of the process

Seven of the statutory bodies dealing with compéagibout anti-discrimination or human

rights had legislative powers to compel partiesittend conciliation. For the remaining

statutory bodies in this research, the voluntatymaof conciliation was emphasised in

the public descriptions of conciliation, and in soroases also emphasised in the

legislation®>?

Respondents in the interviews, however, offerecerdjgnt views on the efficacy of
legislative provisions to compel attendance at emfces and the extent to which having
such compulsory powers affected referrals to c@imh. In many ways, these divergent
views about the value and effectiveness of compulsif parties to attend conciliation
reflect the equivocal research findings and disoasé the literature about the links
between compulsory referral and the likelihoodetflement or resolution of disputes. As
Mack concluded from her review of the researchlan use of compulsory referrals to
ADR, the ‘empirical research is simply contradigt@nd inconclusive on the impact of
compulsory referral on success®® Mack, however, highlighted the widely accepted

%49 Interviews with DEO-5, Director/Manager & Concthia (29 December 2010, 28 March 2011).
%0 Interviews with DEO-3, Director/Manager (3 Marchld, 5 September 2012).

%1 Interview with DEO-2, Director/Manager (6 SeptemBg12).

%2 3ee, egHealth and Community Services Complaints Act 1088 s 38(1)(a).

%53 Mack, above n 28, 47.
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view that the participation of parties who are wil and informed about what to expect,

was likely to enhance the likelihood of succesADBR processe®*

This view was reflected by six out of the eightp@sdents from statutory bodies with
powers to compel attendance, who spoke of theseersovarely being used® These
respondents instead emphasised the importance skilis of conciliators to achieving a
willingness of parties to participate in concilati
The Commission rarely uses the compulsory powegkilled conciliators can show the
benefits of conciliation and respondents are uguaibre willing to participate in

conciliation, knowing that the alternative is cowtiere costs can be awarded.

[We have] power to compel attendance [but] it's nséd ... when there is a variety of
ways to engage with parties, there doesn’t seeme tpoint in compelling thefd’

Those interview respondents who put forward besdfit having powers to compel
attendance also qualified their comments by paintm the importance of achieving a
willingness to participate in the process of caatibn:
| suppose it is useful in a way that it makes pedgke it seriously if they think that they
can be compelled... It becomes irrelevant, becansess there is a genuine display of

willingness, then you're not going to get over sgeond hurdle that it's reasonably likely

to resolve®®

We find in particular [that] respondents aren’t @atp attend a conciliation. ...To ensure
their attendance, we use our directive powers dqoire all parties to attend...when we
get them in the room, a lot of time they do comtdi Sometimes it's just their knee jerk

reaction to the complaint that makes them not wawebnciliate®>®

%54 |bid 47-8. Mack discussed the questions abouirtipact of compulsory referral to ADR processes in
the context of the debate about the role of partiae and informed decision making as a basisier t
effectiveness and success of ADR.

35 See Appendix F.3 for a breakdown of the statubmgies which have statutory powers to compel
parties to attend conciliation.

%8 Interview with DEO-9, Director/Manager (15 Apri021).

%7 Interview with DEO-4, Director/Manager & Concilat(7 January 2011).

%8 Interview with DEO-1, Conciliator (1 June 2011).

9 Interview with DEO-7, Director/Manager (7 SeptemB@11).
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The willingness or attitude of parties towards dlemion was a key theme in the
responses to the question about factors considedetision making on the suitability of
matters for conciliation, which will be discusseddetail in Chapter Five. One interview
respondent, however, also identified resistancerespondents to complaints and a
general lack of understanding about conciliatiorma®ntextual factor which limited the
number of matters referred to conciliation. Thispendent put forward the potential
benefit of having powers to compel attendance acitiation as a way of increasing
general understanding of conciliation in the comityynand by implication greater
numbers of parties being willing to participate:

The difficulty we have though is that conciliatina new concept for providers and we

are getting resistance from providers. | do notehaswers to compel conciliation. | think

that it would be useful [to get people to the thbldat would give us a critical mass of

people who would understand what it means as itdiiation] is not a word that people

understand®®

4.6.3 Alternative complaint resolution options
Another contextual factor identified by interviewspondents was the availability of
other complaint resolution options within their tatary framework to deal with
complaints®®* For some respondents, conciliation was descriteedh @omponent or
option within a continuum of approaches to complagsolution. For these respondents,
conciliation was conceptualised as a more formaktcess involving a conference and
formal agreements:

[We have] a continuum of approaches. It starts \&ithessment. ...We go into what we

call a ‘resolution process’ where a resolution gkadeveloped ... conciliation is almost

like a subset [of the resolution procesj.

We probably do more of [facilitated meetings] tHarmmal conciliation conferences, but
we don’t call them conciliation ... The office hadfided conciliation as a process with

certain steps and written agreements [and a] foresahlation ... The rest are just

%0 Interview with HDS-4, Commissioner/Statutory Hé&dJanuary 2011).

%1 See Appendix E.3 for a summary breakdown of theptaint resolution options available for each
statutory body.

%2 Interview with HS-3, Director/Manager (11 May 2011
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resolution activities$®?

Some interview respondents spoke of an ‘arbitraistirettion’ between complaint
resolution processes and conciliatiShThese other options are variously described in
legislative schemes as ‘early resolution’, ‘infotmrasolution’, ‘informal mediation’,
‘negotiated settlement’ and more broadly ‘complaisolution”>®® The availability of
these options was often described as impactingntimaber of matters referred to
conciliation, and creating a higher threshold facts referrals, with two statutory bodies

expressly referring to conciliation being reserfedthe ‘more serious matter&®

One of the reasons we don't use conciliations & We don’t need to, as we have the

flexibility of informal mediation®’

[In the past] all [accepted] complaints, almostheiit exception, went to conciliation.
Now we are finding that, of the cases acceptedrcppately one third or more go to
[other complaint resolution process] for those sa$mt are less complex [and] can be
resolved through exchange of information. We wijl to reserve conciliation for the
types of matters where we feel that it will be ehgine benefit for the parties to sit down
together and talk through the issu®%.

As indicated above, the availability of other coaipt resolution options, particularly
ones which were conceived of as being more flexarld informal, had a direct impact
on the general factors considered for the suitstoli matters for conciliation. Whereas

two statutory bodies explicitly described concibat in public documentation as being

%3 Interview with DS-1, Director/Manager (10 Septemb@12).

%4 |nterview with HS-3, Director/Manager (11 May 2011nterview with HDS-3, Conciliator (15
November 2010).

%5 See, egHealth Quality and Complaints Commission Act 2008ld) s 52. This section provides for
‘Early resolution’ and states that ‘The commissivay arrange mediation between the complainant laend t
provider concerned.” See als$tealth Care Complaints Act 199NSW) ss 58B-D which provide for
complaints to be referred to ‘complaint resolutiolNegotiated settlement’ is an option for dealwwigh
complaints under thlealth and Disability Services (Complaints) Act 39®/A), s 36B.

366 Health and Community Services Complaints CommissioSA, above n 318; Health and Community
Services Commission, NT, above n 318.

%7 Interview with HDS-4, Commissioner/Statutory Hé&dJanuary 2011).

%8 |nterview with HDS-3, Manager (23 February 2012).
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beneficial for disputes involving ongoing relatibips 2°® this was not seen to be the case

for a statutory body operating with a discrete madeonciliation within a continuum of

approaches:

Conciliation isn’t seen as applicable for ongoietationships because you're only doing

one or two meetings, whereas the [assisted] résnlptocess can be several moritiis.

When asked about the factors that would favourferna to conciliation compared to
other complaint resolution options, interview resgents would commonly point to the
legal privilege and confidentiality requirementsaahed to conciliation processé®s

one respondent put forward:

Resolution officers conduct face to face meetisgwnilar to] conciliation, but just
without the privilege. There are times when a fitiacter might push to make some
offers and want the privilege, and we’d like todiee to flick it across into conciliation at
that point’?

4.6.4 Impact of other functions, roles and resourceof the statutory body
Respondents from statutory bodies dealing withtheal disability complaints identified
the tension of having functions to both investigatel conciliate complainté? and the
impact this had on the expectations of complainantstheir willingness to participate in
conciliation:

Complainants don’'t so much say that they want tocitiate — that's too foreign — but

they do say that they want us to investigéte.

369 Health Complaints Commissioner Tasmania, abovem RSW OmbudsmarGomplaints about
Community and Disability Services
<http://www.ombo.nsw.gov.au/what-we-do/our-work/cammity-and-disability-services/complaints-
about-community-and-disability-services>.

370 |nterview with HS-3, Director/Manager (11 May 2011

871 A common feature of legislative provisions for cifiation is the protection of admissions made in
conciliation or conciliation agreements from beurggd as evidence in tribunal or court proceedigigs,
eg,Health and Disability Services (Complaints) Act 39®/A) s 42;Human Rights Commission Act 2005
(ACT) s 66.

372 Interview with HS-3, Director/Manager (11 May 2011

373 The tensions described by respondents were sitoikiose discussed by Manning, above n 22, and
Gurley, above n 146; see discussion in Chapter [Ract 2.4] of this thesis.

374 Interview with HDS-4, Commissioner/Statutory Hé&d)anuary 2011).
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They [complainants] do want the big stick. They widmat impartial watchdog process to
be upheld”

Respondents in interviews commonly identified tinaestigations were reserved for the
most serious matters due to resource constraints:
We are not equipped to investigate to any significeegree.®

We undertake a formal investigation fairly rarebgcause they are highly resource
intensive®”’
We find that [conciliation is] an effective way afilising limited resources for the

office *"®

The public documentation by statutory bodies onrtie of investigation also commonly
referred to the purpose of investigations as b&nigok into ‘broad systemic issues’ or
to address matters of public interest or salétyThree statutory bodies, however,
identified investigation as an alternative consadien to conciliation, with the need to
first address the threshold question of what aati@y be required by the statutory body
in its role as a ‘watchdog’ in respect to publiespand standards of servite:

There is a threshold issue to consider first asvihether the matter warrants the

Commission taking action on the complaint, follovigdan assessment on the likelihood

of reaching an agreement through conciliafftin.

4.6.5 Other external avenues for dealing with thessues in dispute
Respondents in interviews described the impactiadreexternal avenues to deal with the

issues in dispute, such as courts or tribunalgdjadicate and determine the issues in

375 Interview with DS-1, Director/Manager (10 Septemp@12).

37% Interview with DEO-7, Director/Manager (7 SeptemB@11).

377 Interview with HS-4, Director/Managé# May 2012).

378 Interviews with HS-2, Commissioner/Statutory H&aBirector/Manager (10 May 2011, 27 August
2012).

379 See, eg, Health and Disability Services Compladffice, WA, above n 267; Health Complaints
Commissioner Tasmania, above n 307 and n 315.

380 |nterview with HS-1, Director/Manager (15 April 20); Interview with HS-3, Director/Manager (11
May 2011); Interview with DS-1, Director/Managef($eptember 2012).

%1 Interview with HS-1, Director/Manager (15 April 20).
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dispute, or the role of health professional cowdicdards to determine matters of
potential misconduct or fithess to practise for Ithe@ractitioners. Respondents from
statutory bodies dealing with health complaintscdeésd how the role of AHPRA and
professional councils/boards under tHealth Practitioner Regulation National L&W
excluded complaints being referred to conciliatimhere issues were raised about
potential misconduct or fitness to practise of adividual health practitioner until a
decision had been made by the relevant professwmaicil or board. Respondents in
interviews spoke of the consultation processes WKHPRA and professional
councils/boards, and the need to resolve diffeviegys on the applicable threshold for a
potential misconduct issue and what matters maguliable for conciliation.

[We] need to consult with [the professional coulbdard] and they can have a view as

the best way to deal with a matter, including weeihshould be conciliated. There are

some tensions at timé%.

Respondents also outlined differing ways in whieferrals to AHPRA and professional
councils/boards could affect the timing of refesrab conciliation, depending on the
particular provisions in their legislation and teeactment of thédealth Practitioner
Regulation National Lawn their jurisdiction
If the complaint issue involves potential miscorigdut would be inappropriate for
conciliations to deal with these matters. ... if thatter is one that may benefit from
referral to conciliation as well as to AHPRA ... thetual conciliation [is] deferred until
the AHPRA process is completé.

The issues around public safety and [fithess tat{@® or potential misconduct] would
arise in assessment and be referred to AHPRA .. yshédtime it gets to conciliation
those things have been sorted d%t.

A matter can still be conciliated when it has besferred to a registration board, but [this
is] limited to the ‘financial aspects’ and subjéxtagreement by the parties. It is possible

%2 See explanation of théealth Practitioner Regulation National Laand the role of the Australian
Health Practitioner Regulation Agency (AHPRA), abov288.

383 Interview with HS-3, Director/Manager (11 May 2011

384 Interviews with HS-2, Commissioner/Statutory H&aBirector/Manager (10 May 2011, 27 August
2012).

385 Interview with HS-4, Director/Managé# May 2012).
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to conciliate other dimensions ... after the regtgiraboard has completed dealing with

the matter®®

The impact of the role of AHPRA and professionalimdls/boards on referrals to
conciliation was thus described in terms of both #éissessment of the suitability of the
nature of the dispute for conciliation, and potaintielays of referrals to conciliation. In
contrast, the availability of tribunal or court pesses as an alternative to conciliation
was identified by interview respondents as a faetfbecting parties’ willingness and
attitudes towards participating in conciliation.rFal but one of the statutory bodies
dealing with anti-discrimination or human rightsrgaaints, the legislation provides for
the matter to be referred to a tribunal or courther option of an application being made
after a matter failed to resolved through conddiaf®’ In many of these legislative
schemes the statutory body acted as a ‘gatewaglternative to a tribunal or court

process®®

Most interview respondents from these statutoryidmdpoke of the way in which they
highlight the benefits of conciliation in comparisto tribunal processes, and ‘reality test’
complainants’ expectations of potential determoragiby a tribunal or court:

Skilled conciliators can show the benefits of cbation and respondents are usually

more willing to participate in conciliation, knovgrthat the alternative is court where

costs can be awarded®

We ‘reality test’. [We say that] ‘if you're lookinfpr a big payout, well look at the

tribunal decisions to date ... and you may need galllerepresented.” So we talk about

388 |nterview with HS-1, Director/Manager (15 April 20).

37 SeeAustralian Human Rights Commission Act 1986h) pt IIB div 2;Anti-Discrimination Act 1977
(NSW) pt 9 div 2 sub-div 6, div #nti-Discrimination Act 1991QId) ch 7 pt 1 div 4, div PAnti-
Discrimination Act 1992ZNT) s 86;Anti-Discrimination Act 1998Tas) pt 6 div 4Equal Opportunity Act
1984 (WA) ss 93—-93AEqual Opportunity Act 19885A) ss 95B-DHuman Rights Commission Act 2005
(ACT) pt 4 div 4.2A. TheEqual Opportunity Act 2010Vic) pt 8 divl,div 2, provides for complainarts
choose the dispute resolution process providetéyictorian Equal Opportunity and Human Rights
Commission or lodge an application directly witle Mictorian Civil and Administrative Tribunal.

38 See Appendix F.3 for summary breakdown of stagubadies with ‘gateway’ functions in respect to
tribunal or court processes.

%89 Interview with DEO-9, Director/Manager (15 Apri021).
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factoring in all of those elements [into the conméat’s thinking]**°

The conciliators outline the conciliation procerd potential outcomes, compared to the
powers of [the tribunal] and the decisions thatpssible at [the tribunal], which can be
more limited to the agreements possible througlitiation 3%*

These examples indicate that the roles of coneifatlearly include the provision of
advice on possible outcomes, and an active rofgamoting informed decision making
by parties. Respondents in interviews also noted difficulties for parties making
informed decisions when there are few publishémlitral determinations? Questions of
the extent to which substantive rights could ber@skked through conciliation compared
to tribunal or court processes, did not, howeveagtdre in interview respondents’
comments on the impact of these alternative presess referral of matters to
conciliation®*® While the critics of statutory conciliation haveipted to the need to
assess whether the matter warranted a public dei@ion on substantive rights,
interview respondents highlighted the limited numbé matters that go to a tribunal
hearing and the limited information on determinasidy tribunal®*. Conciliation was
also commonly described as more timely and acdessiian tribunal processes.
Respondents in interviews also pointed to the tfendribunals to refer to mediation or
conciliation as part of the tribunal processes thiedfact that ‘most [cases] get settled so

it's hard for people to weigh up alternativé¥’.

390 |nterview with DEO-1, Conciliator (1 June 2011).

%91 Interviews with DEO-5, Director/Manager & Concti® (29 December 2010, 28 March 2011 )

392 The issue of the limited number of tribunal demisi on discrimination complaints, and the
consequential impact on conciliation outcomes, a&las highlighted by Allen, above n 15, McDonald and
Charlesworth, above n 15, and Hunter and Leonéayen 15.

393 See discussion in Chapter Two on the critiquescaitidisms of statutory conciliation; see, eg,
Thornton; Chapman; Baylis: above n 15; and Baglizmve n 1..

394 These issues were raised for example in interviéttvy DEO-4, Director/Manager & Conciliator (7
January 2011); Interviews with DEO-5, Director/Mgaa& Conciliator (29 December 2010, 28 March
2011); Interview with DEO-8, Director/Manager (9 idh 2011).

39 Interview with DEO-4, Director/Manager & Concilat(7 January 2011).
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One of the key concerns put forward by interviewpandents who raised the above
issues was the negative impact on parties’ willegmto participate in conciliation, and
the likelihood of resolution:
The potential outcome of a matter going to theummdd can sometimes constrain
negotiations or discussions in conciliation becanisgidgments that the parties (more
often respondents) may make on what might happéngifes to the tribunal ... more
often than not, complainants are expressing thet tton’t want to go to the tribunal and

are wanting to resolve t°

In some cases ... they want it to get to hearingtheeibecause related matters have
already been referred to the tribunal or becausg thant to get a precedent for future

decisions to be mad&’

While interview respondents indicated that the ratitve of a tribunal or court
determination had some negative impacts on partsstude to participating in
conciliation, it was more common for interview resdents to highlight parties’

preferences for conciliatiof?®

In most cases, people just want the issue sortadi,aa quickly as possible resolved.
Because the tribunal potentially is a time-consymnocess, it does put them off, for
many peoplg®®

Most complainants [and smaller respondents] apfmearefer to have the matters dealt
with through the Commission and the conciliatioogesss, with the sense that they prefer
to have ‘the process over and done with’ ... rathantgoing through what is perceived

as a more formal and legalistic ... proc&$s.

3% Interviews with DEO-3, Director/Manager (3 Marchla/ 5 September 2012).

397 Interview with DEO-7, Director/Manager (7 SeptemB@11).

3% See Appendix E.4 for breakdown of comments made$yondents on the impact of alternatives to
conciliation.

%9 Interview with DEO-1, Conciliator (1 June 2011).

400 |nterview with DEO-1, Conciliator (1 June 2011)
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4.7 Changes in approaches to conciliation

A significant finding of this research was that thajority of statutory bodies (15 out of
17) reported changes to their approaches to catioii either through legislative
changes or adoption of ‘early conciliation’ modeds,a combination of botff* The
drivers for these changes included many of theecanal factors discussed above. Ten
out of the 17 statutory bodies reported adoptinglei of 'early conciliation’, with a
further three reporting recent or planned changesonciliation models which involved
more options for early resolution of complaifffsOf note is that interview respondents
often spoke of these changes in approaches tol@tioei as having been prompted by
concerns about the negative impact of extendedepeas of assessment and investigation
on future prospects of resolutid®. Other drivers for these changes included feedback
from parties on the timeliness of complaint proesssand resource constraints
experienced by statutory bodies, which will be désed further below in Part 4.8 on the

adoption of ‘early conciliation’ models.

For two of the statutory bodies in this researepidlative changes introduced alternative
complaint resolution options to conciliation, wahfocus on providing greater flexibility

in assessment and resolution proced¥e®ver time, these changes are likely to affect

401 See Appendix E.5 for breakdown of comments madebyondents on types of changes made to
approaches to conciliation.

402 syrvey and interview responses from HDS-1, HERS-4, DEO-2, DEO-3, DEO-4, DEO-5, DEO-7,
DEO-7 outlined shifts to ‘early conciliation’; swey and interview responses from HDS-2, HDS-3, HS-4
outlined recent or planned changes to create nuiiens for ‘early resolution’ of complaints.

403 gsee discussion and comments from respondentsaptér Four [Part 4.6.1] of this thesis.

40%The Health and Disability Services (Complaints) Act 399/A) was amended to introduce the option of
‘Negotiated settlement’ in 2011. See above n 24Bdiscussion in [Part 4.6.3]. Théealth Complaints Act
2016 (Vic) was passed in April 2016 to replace tHealth Services (Conciliation and Review) Act 1987
(Vic), and will come into effect in February 2014 further legislative change which occurred durthg
period of this research was the enactment ofHealth Ombudsman Act 20X8Id) which repealed the
Health Quality and Complaints Commission Act 2@Qéd) and resulted in the decommissioning of the
Health Quality and Complaints Commission (QId) dhJ8ine 2014. This legislation retained options for
complaint resolution, including ‘local resolutiori complaints’ with the option of facilitated meegis)
conciliation and investigation of complaints. S¢ealth Ombudsman Act 2013Id) div 3 pt 4, pt 6 and pt
11. The Office of the Health Ombudsman (QId) was inoluded in this research, as the surveys and

interviews had been completed by the time of thalbdishment of that office on 1 July 2014.
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the way in which conciliation is conceptualisedhinta continuum of resolution options,
and thus the type and number of referrals to caich. In Victoria, theHealth
Complaints Act 2016Vic) introduced provisions for ‘early resolution of cdaipts’ and
‘complaint resolution processes’ in addition to cidation, and builds on changes in
practices already adopted by the Victorian HeakhviSes Commissionéf® This new
legislation explicitly provides for the Commissiorte ‘decide the manner in which the
complaint resolution process is to be conducted’ thiat the Commissioner ‘must prefer
the least formal action that is appropriate indlieumstances of the complaifit¢ These
options were described in the Second Reading Speegtoviding a ‘more accessible
and responsive complaints system’ with ‘a rangapdroaches in an attempt to resolve
complaints’, with ‘formal conciliation [retaineds an option for situations that require

stricter confidentiality to enable more frank anditful discussions to progres®”’

This new legislation in Victoria reflects some bktoptions for ‘early resolution’ and
‘complaint resolution processes’ which are alreidgther pieces of legislation discussed
in Part 4.6.3 above, but contains a greater emphasichoice of the most appropriate
resolution approaches and a preference for infotyndf this type of provision for
increased options and flexibility in approaches cmmplaint resolution becomes a
legislative trend, this is likely to lead to comaiion being increasingly defined as a more
formal and limited process, with consequential sieci making about the suitability of

matters for conciliatioA%®

4.8 Adoption of ‘early conciliation’ models
As indicated above, the most common change repdriedtatutory bodies in this

research was a shift towards ‘early conciliationdaother approaches to promote the

405 Health Complaints Act 201@ic) pt 2 div 2, ‘Preliminary Complaint Resolutiosn 12(4), pt 3 div 1
‘Complaint Resolution Processes’, div 2 ‘Concileri.

40%Health Complaints Act 201@/ic) ss 32(2), 32(3).

407 Second Reading Speech, Health Complaints Bill Z¥1€ 10 February 2016, 99
<http://www.legislation.vic.gov.au/>.

%8 Such a trend may be indicated by Mental Health Act 2014Vic), which similarly provides for
flexible complaint resolution options in additiamdonciliation. Section 228(b) provides for the
Commissioner ‘to endeavour to resolve complaint fimely manner using formal and informal dispute

resolution as appropriate, including conciliation’.
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early resolution of complaints. The impact on decismaking and referrals to
conciliation was more pronounced for those stayubmdies where conciliation was the
primary option for dealing with complaints. Mosgsificantly, the adoption of ‘early
conciliation’ models was commonly associated withpeesumptive’ approach to the
suitability of matters for conciliation which witle explored in the discussion on decision
making criteria and processes in Chapter Five. presumptive approach offers many
benefits in terms of enabling access to conciliatis a means of resolving disputes,
particularly for people with disabilities.

Ten out the 17 statutory bodies described delibeshifts in practice to early conciliation
and attributed these changes to organisational ratiges to increase timeliness and
effectiveness of complaint handling, including litkelihood of achieving a resoluticfi?

One of the drivers [for early conciliation] [ispits in our resources. [Another has] been
growing awareness of the impact of time taken @lidg with complaint$™

[We responded to] feedback from participants amadtedtolders who expressed concern

that the process took too lofg.
As indicated above, the changes were also influkbyeexperiences of parties’ attitudes
and the likelihood of resolution being negativehpacted when extensive assessments or
investigations were conducted prior to a refematdnciliation. Examples of changes in
practice included limiting the assessment of compaand convening conferences
without requiring written responses to complairisr some respondents, the reasons
provided for these changes also reflected a mawa imore procedural approaches to
complaint handling to approaches informed by AD&otly and practice. These interview
respondents articulated the advantage of earlyilatun as enabling interest-based
approaches to dispute resolution and avoiding gmrtbecoming entrenched in

positions**?

0% See Appendix E.6 for breakdown of comments orréhsons for shifts to early conciliation and
perceived advantages.

“1% |nterview with DEO-1, Conciliator (1 June 2011).

“I! Interviews with DEO-5, Director/Manager & Conctlia (29 December 2010, 28 March 2011).

12 Some of these respondents reflected the approéztiaterest-based negotiations’ and the needii s
parties from ‘positional bargaining’ which are adiiated in seminal text of Roger Fisher, Williamyland

Bruce PattonGetting to Yes: Negotiating an Agreement Withowir®ji In(Random House, 2nd ed, 1991).
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The advantages of not requiring a written respisteat parties are less likely to become
entrenched in positions and the time and effortt ¢ha be put into a written response can

be focused on trying to resolve the mattér.

It gets more and more positional the longer thet Weai responses ... there was a real
disadvantage to waiting for the response and sdimgdthe conciliation down the

track**

Our experience has been that the earlier you gétire and conciliate, the better, and the
lack of a [written] response does not necessairiigdr, and in some cases can improve,
capacity for conciliation. When they are not logkithemselves into writing, it seems to

make a big difference to their thinkifg.

Two interview respondents were, however, equivabalut the efficacy of adopting early
conciliation as a preferred practice, pointing e possible compromise of a person’s
substantive rights and fairness of the process:
The risk of using such an approach is that a p&soghts may be compromised by
accepting, for instance, an apology for a case i@y be a strong case [of alleged
discrimination] ... The use of early conciliatioequires careful assessment and a

sophisticated approach to ensure a fair protéss.

It [early conciliation] it is a conundrum becauke argument could be put [as to] ... why
should you involve a respondent in a conciliatisacgss ... when you haven’'t made a
judgment on the merits of the complaint ... | gudssgragmatic response might be that
if it is early conciliation, and the parties areepared to attend then it might resolve the

issue that is presentét.

13 Interview with DEO-9, Director/Manager (15 Apri21).

“14Interview with DEO-4, Director/Manager & Concil@t(7 January 2011).

1% Interview with DEO-4, Director/Manager & Concil@t(7 January 2011).

“1¢ |nterview with DEO-9, Director/Manager (15 Apri021).

“17 Interview with DEO-3, Director/Manager (3 March120 5 September 2012).
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The above comments point to the need for statuiodyes to articulate the objectives of
their conciliation model, and the extent to whidte tconciliator has an advisory or
evaluative role in respect to the merits of the plaimt or substantive fairness of the

process.

4.9 Conclusion

This chapter has demonstrated the diversity of ggagres and models of conciliation of
the statutory bodies participating in this reseaaold highlighted some inconsistencies
between NADRAC's definition of statutory conciliati and the way in which
conciliation is described in the public documemtatof most of the statutory bodies. The
advisory, evaluative or interventionist roles of nciliators were not commonly
articulated by interview respondents or in the muldescriptions of conciliation
processes. On the other hand, some interview relepbs described the role of the
statutory body and/or the conciliator as being &ivocate for the law’. There was,
however, a high degree of consistency in approacisesl by the different statutory
bodies, with the majority using face-to-face coeferes, separate meetings with parties,
telephone conferences and shuttle conciliation gsses. All statutory bodies also
identified a number of significant legislative amdntextual factors which affected
referrals to conciliation, such as the availabitfyother complaint resolution options or
external avenues such as tribunal or regulatorggeses. Perhaps most significant was
the finding of a clear trend towards the adoptidn‘early conciliation models’ and
‘presumptive approaches’ to the suitability of raegtfor conciliation. The implications
of this trend for approaches and criteria usedeitision making on individual matters for

conciliation will be explored in the following chizp.
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CHAPTER FIVE

APPROACHES AND CRITERIA USED IN DECISION MAKING ON
THE SUITABILITY OF MATTERS FOR CONCILIATION

5.1 Introduction

This chapter presents the findings on the appreached criteria being used by
participating statutory bodies in decision makimgtbe suitability of individual matters
for conciliation. These findings are examined ie tontext of the key considerations
identified in the literature and research on theeeination of the suitability of disputes
for ADR and the likelihood of resolution or ‘sucseesApproaches to assessment and
decision making are also explored in the contexhefadoption by many statutory bodies
of a ‘presumptive approach’ to decision making dbtihe suitability of matters for
conciliation. Despite the dominance of this prestiompof suitability, the willingness and
attitudes of parties to participate in conciliatiwware identified as a key consideration and
challenge for most statutory bodies. This chaptg&roduces the notion that decision
making on the suitability of disputes for concilet process is an interactive process
which needs to take into account how the statubagy or officer is able to work with
the particular challenges associated with the cbeariatics of the parties or the nature of
the dispute. This concept will be explored furtiee€hapter Six in relation to access and
participation of people with disabilities. This gter concludes with the proposition of
‘rethinking’ approaches to determining the suitépilof matters for conciliation and
changing the question for statutory bodies frtsrthis matter suitable for conciliation?’

to ‘How could we make this matter suitable for contia?

5.2 Overview of findings on approaches and criteriaised in decision
making

The findings considered in this chapter focus a fiictors and criteria considered in
decision making on the suitability of individual treas for conciliation. The specific
factors and criteria discussed in this chapter neduk understood in the context of the
diversity of approaches to conciliation, legislatrequirements and tlventextual factors

affecting referrals which have been outlined in @bkaFour.

113



In order to identify both explicit and implicit ¢eria being applied in decision making on
the suitability of matters for conciliation, thergelys and interviews requested statutory
bodies to identify the range of factors taken imtcount in these decisions, as well as the
most common reasons why a matter may be foundmbetsuitable for conciliation.
Respondents were also asked to outline the mostmoomeasons for decisions to cease
conciliations after referral, with the view thaetfe answers may shed light on implicit
decisions which may not have been made at the toaltgrit suitability. These answers
are particularly relevant for statutory bodies apieig with an ‘early conciliation’ model
with limited assessment being undertaken prior éferral. The results revealed that
decisions that matters were unsuitable for corimliawere made ‘rarely’ or ‘not often’
by the majority of statutory bodies, with an asatex trend towards the adoption of a

‘presumptive’ approach to suitability.

While decisions of unsuitability of matters for cdiation were reported as being

infrequent, all statutory bodies reported similactbrs and criteria that were taken into
account in decision making. These factors andr@it@ere examined with reference to
the types and categories of criteria related to @ppropriateness of referral to ADR
identified in the literature and research on vajidf criteria for predicting successful

resolution*!® Overall, the factors identified by the statutondies reflected the types of
‘descriptive criteria’ associated with the charastes of parties or disputes that Mack
identified as being most common in her review dfecia reported in the literature in

relation to referrals to ADR proces$eés.When examined in relation to NADRAC's

recommendations that criteria should be limitednegative criteria’ for when a matter

may not be suitable and ‘criteria based on prim¢iff the survey and interview

responses included the use of ‘positive criterii’erpectations of parties, such as to
‘demonstrate good will' and be ‘willing to acceptnagotiated agreemeniThere were

also limited examples of criteria based on prirespf?* Of interest is that only three

“18 See discussion on the key considerations frontitdrature and ADR research in Chapter Two [Part

2.6] of this thesis.

1% Mack, above n 28, 55; see discussion in Chapter [Rart 2.6] of this thesis.

420 National Alternative Dispute Resolution Advisorgcil, above n 35, 8-9,16; see also Mack, above n
28, 8, 57-60.

42! Interview with HDS-1, Conciliator (1 June 2011);r@ey Response HS-2. See discussion on findings of

positive and negative criteria used by statutorjié® in Chapter Five [Part 5.5] and examples iblg&.
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statutory bodies identified power imbalances orac#yp of parties as reasons why a
matter may not be suitable for conciliation, in ttast to the common focus on these
factors by the critics of statutory conciliatitf3. The implications of this finding for
enabling appropriate access and participation éapjfe with disabilities are explored in
Chapter Six.

Statutory bodies were also asked about the useolidigs or documented criteria to
inform decision making on suitability of mattersr foonciliation. Only five statutory

bodies had such documentation, with the majoritijcating the use of ‘working criteria’

or factors which were commonly taken into consitlera Some interview respondents,
however, reflected some of the key consideratianshe literature on approaches to
assessment of the suitability of matters for ADRhhghting the complexity of assessing
the variable factors affecting suitability in eacase and the need for ‘sophisticated

judgment’ by officerg??

A key consideration and challenge reported by rstesutory
bodies was the willingness and attitudes of patieparticipate in conciliation. Other
common challenges included defining the threshéldublic interest or safety issues as

exclusionary criteria for referral of such mattergonciliation.

Approaches to assessment and decision making vacearding to the extent to which
statutory bodies had adopted a presumptive apprmashitability and/or an ‘educative
approach’ to addressing issues of willingness atigs or other negative factors in
assessment and pre-conciliation processes. Apmeao the willingness of parties to
participate in conciliation also varied in the extéo which they were informed by ADR
theory and practice, particularly in relation tonredversarial paradigms and theories of

conflict.*** For example, some interview respondents descrimtting with parties in

422 See discussion in Chapter Two [Part 2.4] and t[Paj of this thesis.

423 See discussion in Chapter Two [Part 2.6] of thésis; see especially Boulle above n 3, 314-24; The
need for ‘sophisticated judgment’ by officers waticalated in the interview with DEO-9,
Director/Manager (15 April 2011).

424 National Alternative Dispute Resolution Advisorgcil, above n 35, 8-9,16; see also Mack, above n
28, 57-60.
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pre-conciliation processes to identify underlyimgerests and options for resolutitn.
An examination of these approaches identified tley W which decisions about the
suitability of matters for conciliation can be dagent on the skills and resources within
an organisation, as well as the model of conaiiatadopted and the objectives
articulated by the statutory body. This was cryised in the approach articulated by one
interview respondent:

Rather than deciding whether a matter is suitablecbnciliation, we look at what

approaches may be needed to make it suitable. &phealtestion is ‘How do we make

conciliation suitable?%®

The findings on the approaches and criteria usederision making by the statutory
bodies in this research point to the need to rktlipproaches to determining the
suitability of disputes for conciliation, as suggesby the above comment. The findings
also highlight that decision making on the suitabibf disputes for conciliation should

be recognised as an interactive and interdeperutecess which is influenced by the
capacity of the statutory body or officer to workiwthe particular challenges associated
with the characteristics of the parties or natuf¢he dispute. These propositions are
developed through the following detailed analysmsdecision making on referrals to

conciliation, and the reported factors and critédhat are taken into account in these

decisions.

5.3 Decision making on referrals to conciliation

5.3.1 Frequency of decisions on the unsuitabilityf anatters for conciliation

A significant finding of this research is that tim@jority (12 out of 17) of statutory bodies
reported that decisions on the unsuitability ottara for conciliation were made either
‘rarely’ or ‘not often’, which is consistent witthé reported shifts to models of early
conciliation and a presumptive approach to suitgbiSeven statutory bodies (42 per
cent) reported these decisions were rarely madée iiie (29 per cent) reported that

decisions were not often made that a matter wasitatse for conciliatiorf?’

425 Examples were provided in the following interviewsterview with DEO-9, Director/Manager (15
April 2011); Interview with HDS-1, Conciliator (ude 2011); Interview with HDS-3, Conciliator (15
November 2010); Interview with DEO-2, Director/Mayea (10 September 2012).

“2% |nterview with DEO-9, Director/Manager (15 Apri021).

427 See Appendix E.7 Frequency of decisions on theitatsility of matters for conciliation.
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This is a very positive finding in respect to tlesearch question on how decision making
can ensure appropriate access to conciliationicpéatly for people with disabilities, as
it indicates that there is a high threshold forede®ining that matters are not suitable for
conciliation. The extent to which people with digitles may affected by the factors that
are used to find matters unsuitable will be exmlome Part 5.4 and in more detail in
Chapter Six.

Statutory bodies with conciliation as their maimnfioof complaint resolution were more
likely to report that decisions were rarely madattmatters could not be referred to
conciliation. One respondent considered that detssivere often made that matters were
not suitable for conciliation primarily becausetié options of more flexible complaint
resolution option&? Three respondents felt unable to accurately ansiveequestion on
frequency of these decisions on unsuitability beeaof either the limited number of

conciliations conducted or limitations in availaki@a on these matters.

5.3.2 Adoption of presumptive approach to suitabity

As indicated in Chapter Four, the shift to moddisearly conciliation’ was commonly
associated with the adoption of what was descrtyeal number of interview respondents
as a ‘presumption of suitability’ of matters fornailiation. In adopting a presumptive
approach to suitability of matters and ‘early céiaibn’ models, some interview
respondents spoke of interpreting ‘outdated’ legigé requirements within a
contemporary ADR framework, such as interpretingaymbe resolved’ through
conciliation to ‘may have potential benefits’ toetiparties. Nine of the 17 statutory
described their approach to decision making orrma&feto conciliation in these terrffs

The starting point is that it will go to conciliati — we have a presumptive approach —
unless there is a reason nof .

There is a presumptive approach/model of all matteing suitable for conciliation ...

The Commission always attempts to concilfdte.

“28 Interview with HS-3, Director/Manager (11 May 2011)

2% See Appendix E.7 for breakdown of comments madeiapresumptive approaches to suitability’.
439 |nterview with DEO-4, Director/Manager & Concil@t(7 January 2011).

43! Interviews with DEO-5, Director/Manager & Conctli (29 December 2010, 28 March 2011).
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We believe most things can be resolved, and tlidban borne out in practice ... The

Act says that if we believe ‘that a complaint ma&yrbsolved by conciliation’ we must

try.

432

The latter comment also reflects the way in whibtle tadoption of ‘presumptive’
approaches to suitability have been informed bydb@mon legislative imperative for
statutory bodies to ‘endeavour to resolve’ the clamp by conciliation, which was
discussed above in Part 4.3.2. The adoption ofupnpive approaches to suitability for
conciliation was also explained by interview resgemts who drew on experiences of not
being able to predict outcomes of conciliation ahavitnessing the potential benefits for
parties in disputes where resolution had appeankkiely:
You can see how powerful the process can be. Quailcators come out of each

conciliation [and often say] ‘learnt something fréimat | didn’t know before’. We cannot
presume anything, as each case is diffefént.

These observations are consistent with the resdardimgs on the lack of reliable or
empirically validated criteria on which to predmticcess in ADR process&8. There
was, however, no indication that the adoption afspmptive approaches by statutory
bodies had been informed by knowledge of thesearebdindings and the literature on

this area.

Most of respondents who articulated a ‘presumptagproach’ to suitability for
conciliation still highlighted the need to assesstdrs which should be taken into account
to ensure the appropriateness of referrals, fasrrefsprocess and the likelihood of
resolution:
The Commission’s approach to conciliation is a pngstive model of suitability, with a
focus on assessing and using appropriate formdtggoroaches to uphold the principle

of informed decision making and optimise the pagfior resolution?*®

432 Interview with DEO-7, Director/Manager (7 SeptemBed.1).
433 |nterview with DEO-8, Director/Manager (9 Marchi2().

434 National Alternative Dispute Resolution Advisorg@cil, above n 35, 8; see also Mack, above n 28,
55-68.
3% Interview with DEO-9, Director/Manager (15 Apri21).
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Some interview respondents also put forward thedn&® consideration of the
appropriate threshold for adopting a presumptiver@gch with respect to an assessment
of the substance of a complaint and the purposemgiliation:
The Commission will generally not proceed to caatibn where a matter is assessed as
clearly lacking in substance, as there are ethlioakiderations in requiring/requesting

respondents to conciliate in such matféfs.

We still need to reach that level of satisfactibattthe matter is amenable to conciliation
... Sometimes we have to ask what is the purpodeeatdnference? And it overlays
with the questions of merif’

While decisions of unsuitability of matters for ciration were ‘rarely’ made by the
statutory bodies with presumptive approaches, dloéofs and criteria that were applied
by these bodies were nonetheless similar to thb#eeother statutory bodies, as will be

discussed in Part 5.4 below.

5.3.3 Policies or documented criteria for decisiomaking

Only six statutory bodies had developed a policydocumented criteria for decision
making on suitability. However, all of these statytbodies reported that they planned to
review their policy or criteria, with one interviewspondent advising that the criteria had
been replaced with an emphasis on the need faphisticated approach’ to determining
suitability in each cas&® The examples of documented criteria which had been
developed by statutory bodies reflected a ‘chetklgproach’ of criteria or factors which
would indicate that a matter was not suitable forailiation. In all examples, the criteria
were descriptive of party characteristics or thieireaof dispute. In some examples, these
include what would be described as ‘positive ciatefor assessing the likelihood of
resolution such as:

That the subject matter and complainant’s objestiead themselves to amicable
negotiation ... That both parties have a desiregolve the complairft®

3¢ Interview with DEO-9, Director/Manager (15 April 20).

437 Interviews with DEO-3, Director/Manager (3 Marchl4dQ 5 September 2012).
38 |nterview with DEO-9, Director/Manager (15 Apri021).
3% Survey Response amaterview with HDS-2, Commissioner/Statutory Hea May 2010).
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In other examples, the policies provided guidared tin most instances conciliation
should be attempted unless there is a good reaBaamples of ‘negative criteria’ for
referral to conciliation included:
Where a party is not able to effectively particgpah the conference because of their
disability and their participation cannot be marthgdequately and their ability to participate

will not improve within a reasonable tifi&.

The specific reference to a person’s disabilityaagason for considering a matter not
suitable for conciliation reinforces the importamméancluding the particular focus in this
research on appropriate access for people withbillites. While this was the only
documented example of a criterion specifying cogrsition of a person’s disability and
capacity to participate, the potential for impliaititeria to influence access and
participation of people with disabilities in conation will be explored further in Part 5.4

and Chapter Six.

In contrast to criteria developed by statutory leedior guidance on internal decision
making on the suitability of matters for concil@ti an example of information provided
to the public focuses on the nature of the dispatethe types of outcomes sought:
- where there has been a breakdown in communication
- where explanations are required and the partied veannderstand or explain
what happened and why
- where the complainant is seeking an improvemettienquality of the particular
health service

- where there is a claim for damages, compensatioenoedial treatmerit.

The way in which statutory bodies approach thessssent of suitability of matters for
conciliation and consider the range of factorsheréfore important to examine in order

to identify both the explicit and implicit criterizsed in this decision making.

40 survey Response and Interview with DEO-7, Dirddanager (7 September 2011).

4! Health Complaints Commissioner Tasmaflanciliation — ‘What Complaints are Suitable for
Conciliation?’

<http://www.healthcomplaints.tas.gov.au/__datatsgsdf file/0008/254456/Conciliation.pdf>.
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5.3.4 Approaches to assessment of suitability
Approaches to assessment and decision making onstitability of matters for
conciliation varied according to the threshold etessment required by each statutory
body prior to referral to conciliation. While theajority of interview respondents referred
to ‘working criteria’ or lists of factors consideren the assessment of suitability, five
respondents articulated the need for individualsssessments and reliance on the skills
and training of officers to determine the suitapitf individual matters for conciliation:
The approaches to conciliation are documented riroithe training material [which]
includes case studies and exercises on how to dpplgonsiderations as to whether a
matter should be referred to conciliation or howdtsign the process to address the
issues that raise questions about suitability ... §Agcklist or procedural approach to

assessment is not appropridfé.

There are so many factors that come into accound. iYave the entire circumstance of
the complainant, and the entire circumstance ofréspondent, and then you have the
entire aspects of the merits ... and the abilityhef parties to participate in a meaningful
way. But also what sort of outcomes are being mbotn also influence your decision.

... To list the factors would be listing everythit{g.

One statutory body used a ‘complaint analysis atoi assist with decision making by
mapping the inter-relationships between ‘the natirthe complaint’ on one dimension
and ‘the attitude of the parties’ on another diniem$** This was described as a ‘ready
reckoner’ to assist officers to determine the egigs that may be required to resolve the
complaint, assess the likelihood of resolution #mel suitability of matters for either
conciliation or other complaint resolution optioiiis type of decision-making tool was,
however, unique, with interview respondents moremmonly focusing on the role of

individualised judgments and skills of officers:

442 |nterview with DEO-9, Director/Manager (15 Apri021).

43 |nterview with DEO-8, Director/Manager (9 March120).

44 Interview with HS-3, Director/Manager (11 May 201This decision-making tool mapped the
complexity and numbers of issues in disputes ondimension and the views and attitudes of the
complainant and provider on the other dimensiongirsg from ‘co-operative, willing to negotiate/rés®
the complaint’ at one end and ‘seeking punitive dges’ or ‘using resolution process to access ardifit
option’ at the other. Officers used this tool topriae divergence of views about the dispute arntidés

of the parties, in order to identify strategiest tinay ‘move a party’s position’ or resolve the cdaipt.
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I think it is so difficult to put rules around whae do. [Through] the development of the

trust and the communication with the parties ... yoake an assessment as best as you

can that these two people can have a rational ceatien?*

There were some common themes on the value of Usiagconference calls’ or ‘pre-
conciliation’ meetings to assess suitability fornciiation and parties’ capacity to
participate as described in the comment above.€Ttesnes reflected the commentary in
the literature on the importance of intake processepre-conciliation meetingé® Five
respondents reported pre-conciliation meetings staredard part of their practice, while
the majority used some form of pre-conference @afontact with the parties depending
on available resources or the nature of the ds&or those respondents who regularly
used pre-conciliation processes, these meetingallsrwith parties were often articulated
as being the primary assessment process for dititdbr conciliation, even if a referral
to conciliation had already been made:

We always meet with parties for pre-conciliatiomn@ imagine doing it without that

first ... In fact that's where, for me, that we mdke decision about suitability ... [the

first threshold] is that the person is preparedaime in to discuss conciliatidff
| also make assessments in pre-conciliation .. aitwo-stage proce$s’

There has to be a certain level of threshold ardbedapacity of the agency and the
person to be able to deal directly with each othikat’'s a big thing for us and we assess

that first**°

Pre-conciliation processes were also describedaamdn a dual purpose of assessment
and addressing issues or party attitudes whichaffagt the likelihood of resolution. The

descriptions of these processes were similar imacher and purpose to the ‘preliminary

% Interview with DEO-8, Director/Manager (9 March120).

44¢ See discussion in Chapter Two [Part 2.7]; seecimihePayget, above n 38, 193; Shurven, above; 21
Sourdin, above n 3, 441-9.

447 Some respondents reported changes in the aliltipit pre-conciliation meetings due to resourag an
staffing constraints. See, eg, Interview with DE8ector/Manager (9 March 2011).

448 |nterview with DEO-1, Conciliator (1 June 2011).

449 Interview with HDS-1, Conciliator (1 June 2011).

4% nterview with DS-1, Director/Manager (10 Septemd@12).
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conference or intake’ processes which have beeluded in the updated practice
standards for the National Mediator Accreditatigist8m?>*

Pre-conciliation is invaluable for setting the sedar reaching agreements, and you are
more likely to get durable outcomes because it @olked of ground work — it gets them

thinking the right way. It also finds out if theggwgot good wilf:>?

We use pre-conference calls to all parties to émpthe process and manage any
reluctance to participate in conciliatiéH.

I think it that pre-conciliation process is realfyal, in terms of talking to someone about
how they listen to information they don’'t want tean, and how they have to be open to
coming to the meeting knowing that might happent.comes down to what the process

is aiming to achiev&’

The above comments highlight the ways in which sseents about the suitability of
matters for conciliation can be affected by theeakito which officers actively address
issues of party attitudes to conciliation, and htwvey define the expectations of

behaviour and the objectives of the process.

5.4 Factors and criteria used in decision making osuitability

5.4.1 Overview of reported factors taken into accau in decision making

All of the statutory bodies identified multiple tacs that were taken into account in their
decision making on the suitability of matters fawnciliation. These factors largely
reflected the factors that are commonly identifiedhe literature on referral criteria for
ADR processe$® The survey and interview responses were combinedraduce a
comprehensive list of factors used by the partioigastatutory bodies, which were then

grouped according to whether they related to pahsracteristics, the nature of the

451 Mediator Standards Board, above n 39, 10; se&idmof the NMAS Practice Standards outlines
standards for preliminary conference or intake psses and includes: * (a) assessing whether riediat
suitable and whether variations are required'... §&isting participants to prepare for the mediatio
meeting including consideration of any advice doimation that may need to be sought and/or
exchanged'.

52 |nterview with DEO-1, Conciliator (1 June 2011).

53 Interview with DEO-7, Director/Manager (7 SeptemBéd.1).

454 Interview with HDS-3, Conciliator (15 November Z)1

55 Boulle, above n 3, 314-24.
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dispute/substance of the complaint, a combinatiothe two, or other external factors.
As Mack identified in her review of referral crii@rthese categorisations are in a sense
arbitrary and contestable as the categories areendept on how the issues are
conceptualised. For example, ‘power imbalance'igk‘of violence’ may be regarded as
either party characteristics, factors in the natofethe dispute, or criteria based on
principle**® Taking into account these limitations, the catesgdion of the responses of
statutory bodies was nonetheless useful for idgngfthe relative frequency of factors
commonly associated with party characteristics ceg to those factors more

commonly associated with the nature of the dispute.

Table 4 below provides a breakdown of the rangiaactbrs reported by statutory bodies
and shows that factors relating to the attitudesviimgness of parties featured in the
responses of 11 of the 18 of the interview respotsjlavith more factors identified in
relation to party characteristics than to the reatofr the dispute. Not surprisingly, the
most common generic factor taken into account atusiry bodies was an assessment on
the likelihood of resolution or positive outcomeyen that this is a common legislative
requirement for referral of matters to conciliatiBhNone of the interview respondents,
however, indicated an awareness of the researchinfia on the lack of reliable or
empirically validated criteria on which to predisticcess in ADR process&8, with
responses suggesting a reliance on anecdotal feader views formed from individual
experiences. There was also limited reference iterier that are identified in the
literature as criteria based on principle, suchcascerns about power imbalances,
violence, and ‘capacity of parties to participasdety and effectively®>® The different
types of factors reported by interview respondemis potential implications for decision

making and appropriate access to conciliation véllinalysed in Part 5.5 below.

56 5ee discussion by Kathy Mack on the challengescisted with categorisation of criteria according t
characteristics of parties, the nature of dispuiesyiteria based on principle: above n 28, 55-7.

457 See discussion of the legislative requirementsdtarrals to conciliation in Chapter Four [Pa®.2] of

this thesis.

458 National Alternative Dispute Resolution Advisorpucil, above n 35, 8; see also Mack, above n 28,
55-68. See discussion in Chapter Two [Part 2.@hisfthesis.

459 See Mack, above n 28, 57-60.
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Table 4. Factors taken into account in decision nkéng on suitability for

conciliation*®°

Decision making factors Interview

(more than one factor per statutory body) respondents
n=18

Factors of both parties and dispute

Likelihood of positive outcome or resolution 14

Whether parties are maki an informed decision/sedeterminatior 3

re participation in conciliation

Whether process will be fair/party not be disadaget 3

Party characteristics

The attitude of parties towards resolution / wiiness of partie 11

Complainant’s expectations of outcome 8

Potential benefits to parties 6

When there is an ongoing communication or relatignssue/ 4

history of dispute

Risk of detriment/violence/harm to parties/escalatif conflict 3

Capacity of parties to participate 3

Power imbalances 2

Nature of dispute/substance of complaint

The nature/complexity of complaint 9

Significance or substance of complaint/use of recszsi 7

Specific matter that has a requirement for invesitg or other 7

process (e.g. professional conduct matter)

Ability to address systemic issues and conciliate 3

Complaint is warranted/acknowledged by prov 2

Other/ Factors external to parties and dispute

Consequences/Lack of service options if do notlve 2

Other processes (e.g. legal representation) neept®r effective 1

External recommendation (e.g. board) 1

5.4.2 Most common reasons why matters are assesseadot suitable for conciliation

In order to gain greater insight into how the abtaaors influenced assessments on the
likelihood of resolution or overall suitability ahatters for conciliation, these factors
were compared to the most common reported reasbiysmatters were found to be
unsuitable for conciliation by statutory bodfé.The analysis revealed a reverse
emphasis on ‘low prospects of resolution’ ratheanthikelihood of resolution, and a

higher prevalence of factors indicating ‘negatiparty characteristics. By far the most

%0 This table is also provided in Appendix E.10 fase of comparison with other tables of results.

61 See table in Appendix E.11 Most common reasonsmwatjers are assessed as not suitable for

conciliation.
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common reason for assessing matters as not suf@ablenciliation was described in
terms of parties being unwilling, uncooperativenot approaching conciliation in ‘good
faith’. This was reported by 13 out of the 18 imtew respondents, or 72 per cent. Of
note also was the higher number of interview redpats identifying risks to parties such
as threat of violence as the reason for assessaiters as not suitable for conciliation.
While only three statutory bodies included the daocof ‘risk of detriment/violence/
harm”®? as a factor that was generally taken into accamrdecision making, seven
interview respondents identified this factor as afiethe most common reasons why
matters are found to be unsuitable. Where factse@ated with the nature of the dispute
were reported as common reasons why matters wamedfmot to be suitable for
conciliation, these were largely consistent withsih factors that were generally taken
into account in decision makirf® Of interest is that none of the statutory bodies
excluded particular types of matters, such as $elxaemssment complaints, as being
unsuitable for conciliatiof®*

5.4.3 Most common reasons why conciliations are cesd after referral

The focus on party characteristics was even mooaqunced in the types of reasons
given by statutory bodies for ceasing conciliatioAsbreakdown of these reasons is
provided in Appendix E.12. Only five respondentsyiied reasons related to the nature
of the dispute or the complexity of the issues, chieatured significantly less than
concerns about party attitudes and behaviour sadbeang uncooperative or ‘unable to
reach an agreement’. While the inability of thetigarto reach an agreement would need
to be understood in the context of the nature efdispute, factors related to the dispute
such as the nature of alleged discrimination orgéeerity of the complaint about the

standard of health care did not feature in theaesgiven by respondents.

5.5 Analysis of explicit and implicit criteria usedin decision making
The above overview and breakdown of factors takém account by statutory bodies in

decision making on the suitability of matters fonciliation highlights the complexity of

62 See Appendix E.11 Most common reasons why maiterassessed as not suitable for conciliation.
63 See comparative breakdowns of factors in AppeBdb0 and Appendix E.11.
84 This finding contrasts with the views put forwdnyl Baylis on the inappropriateness of sexual

harassment complaints for conciliation. See Baglimve n 51, and discussion in Chapter Two [P4it 2.
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this decision making. This complexity makes ifidiflt to discern the relative influence
of each factor and the implicit criteria which mayderpin decisions that are made. It is,
however, clear that there was a predominant foaysaoty characteristics. Of note is that
these characteristics were expressed in terms thf ‘positive’ and ‘negative’ criteria
used to determine suitability for referral to cdiation, which will be analysed below.
The extent to which factors reflected criteria lohsa principle will also be explored,
together with the way in which interview respondeoctnsidered key factors associated
with willingness of parties, concepts of good faéthd assessment of public interest

issues.

5.5.1 Positive and negative criteria relating to pay characteristics

In contrast to NADRAC'’s recommendations that criteshould be limited to ‘negative
criteria for when a matter may not be suitable”miteria based on principlé®® the
survey and interview responses included the uspasitive criteria’ of expectations of
parties or attributes required for conciliationsh®wn in Table 5 below. When all the
different factors reported by statutory bodies wamalysed in terms of being positive or
negative criteria or neither, it is significant themost a third (32 per cent) of these
factors were expressed as ‘positive criteria’, gefactors that were expected to be
present in order to assess a matter as suitabtofwiliation. This was almost as high as
‘negative criteria’ at 35 per cent, with the remagfactors, such as ‘complexity of

dispute’, assessed as being neither positive rgative*®°

485 National Alternative Dispute Resolution Advisorpucil, above n 35, 8-9,16; see also Mack, above n
28, 57-60.

66 See Appendix D.9 for graph showing proportionfactors assessed as either positive or negative
criteria.
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Table 5. Examples of positive and negative critegirelating to party characteristics

Negative criteria Positive criteria

* ‘negative attitudes of parties/hostility |, jemonstrate goodwill in communication’,

: 467
between partie ‘have to be open to hearing things they

* ‘parties unwilling to participate’/no don’t want to heaf”®

‘goodwill to resolve*®® _ _ ,
* good faith of the parties to enter into

 ‘parties not acting in good faitft® 76

negotiations

e ‘unrealistic expectations of . - . .
* ‘desire/willing to resolve dispute/willing to

complainantg'”® .
P accept a negotiated agreem&ht’

» ‘power imbalance$™ ‘ o
* ‘complainant’s objectives lend themselves

¢ ‘long histories’, ‘previous attempts to . L
9 P P to amicable negotiatior€®

resolve mattef*? . , I
* ability to agree to ‘acceptable behaviour’ |n

* ‘fixed levels of aggression of parties’ conciliation/'to deal directly with each

risk of violence/high level conflict/ other?™®

vilification*™

* ‘mental health issues’/'no capacity to
communicate’/‘cannot participate
effectively because of disabilify*

7 Interviews with DEO-5, Director/Manager & Concta (29 December 2010, 28 March 2011);
Interview with DS-1, Director/Manager (10 Septemi2812); Interview with HDS-3, Conciliator (15

November 2010).

88 Interview with HDS-1, Conciliator (1 June 2011ptdrview with DS-1, Director/Manager (10

September 2012).

8% |nterview with DEO-1, Conciliator (1 June 2011jtdrview with HS-4, Director/Manager (4 May

2012).

470 Interview with HS-4, Director/Manager (4 May 201®Bjterview with HS-1, Director/Manager (15 April

2011).

47 Survey Response DEO-6; Survey Response DEO-5.

472 |nterviews with DEO-3, Director/Manager (3 Marchla, 5 September 2012).

473 Survey Response DEO-5; Interviews with HS-2, Cossipner/Statutory Head & Director/Manager (10
May 2011, 27 August 2012); Interview with HDS-1, r@diator (1 June 2011); Interviews with DEO-3,
Director/Manager (3 March 2011, 5 September 201&2)erview with DS-1, Director/Manager (10

September 2012); Interview with HDS-3, Conciliatdd November 2010); Interview with HDS-2,

Commissioner/Statutory Head (10 May 2010).

474 |nterview with HDS-1, Conciliator (1 June 2011tdrview with HDS-2, Commissioner/Statutory Head
(10 May 2010).
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‘Positive criteria’ were most commonly expresseddmms of attitudes or behaviour of
parties, with examples provided in Table 5 abo8eme of these expressions of ‘positive
criteria’ appear to reflect some of the common nregs of ‘conciliatory’ behaviour,
which raises questions as to how conciliation isceptualised as a process by individual
officers®®° This raises the further question of the extentwitich officers making
decisions are influenced by the ‘facilitative’ degtions of conciliation identified in the
public documentation produced by the majority citgtory bodies, and some of the
‘aspirational’ approaches to describing the objestiof the proces§’ As outlined in
Part 4.4.1, some of these descriptions appearethfhasise the consensual nature of the
processes, with the aims being to resolve compglamta ‘collaborative’ or ‘mutually
acceptable way’, enable parties to ‘settle mattergheir own terms’ or with ‘mutual
satisfaction’.*®® This will be explored further below in relation the discussion of

approaches to the issue of willingness and att#wdgarties.

While criteria on party characteristics were ofgapressed in positive or negative terms,

interview respondents often qualified the way inrsariteria may be applied:

| always test the ability of each party to put tilsefwes in the other person’s shoes. But

"> Interview with HDS-1, Conciliator (1 June 2011jtdrview with HDS-3, Conciliator (15 November
2010).

47® Survey Response HS-4; Survey Response HDS-4.

art Survey Response DEO-1; Survey Response HDS-1g@ilResponse HS-4; Survey Response HDS-4,
Survey Response HS-4; Survey Response DEO-5; letewith HS-3, Director/Manager (11 May 2011);
Interview with HDS-3, Conciliator (15 November 2010

478 Survey Response HDS-2; Interview with HS-4, Dicet\anager (4 May 2012).

47 Interview with HDS-4, Commissioner/Statutory He#8l January 2011); Interview with DS-1,
Director/Manager (10 September 2012).

80 5ee discussion in Chapter Two [Part 2.3] of thists on the potential influence of the common or
dictionary meanings of ‘to conciliate’ such‘és win the goodwill or regard of, to reconcile clicting

views’, ‘to overcome the distrust or hostility of, by sdath or pacifying meansConcise English

Dictionary 1985, above n 91, aiMacquarie Dictionary above n 93.

“81 Boulle, above n 3, 13. See discussion on thesmagppes to defining mediation and ADR processes in
Chapter Two [Part 2.3].

82 See summary table of examples in Appendix F.1;aé&® ACT Human Rights Commission, above n
311; Australian Human Rights Commission, above 8;3f@ealth Complaints Commissioner Tasmania
above n 315; Health and Disability Services ConmpaDffice, WA, above n 315.
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even with that, sometimes it really doesn’'t maltecause a person can think it's black,

and the other can think it's white, but if they bakally want to resolve it, it really

doesn’t matter if they disagree whether it's blackvhite?®

The degree of conflict or hostility itself wouldride a reason not to conciliate ... it would
be in terms of physical safety, as we wouldn't expgnyone to come into a meeting

where they thought it was going to be physicalle#tening to then{®*

We would not [make a decision] not to refer to dbaigon on the basis of personal
characteristics for example [but] ... we would cetgiexamine whether parties were

entering into conciliation in good faiff®

Respondents in interviews also spoke about the teedkigh up the factors related to
party characteristics with the nature and seridubaissues in dispute, together with the
likely impacts if the matter was not resolved. Samgpondents highlighted the need to
consider the likely impact on ongoing relationshiptween parties or future service
provision if a matter was not resolv&l The above comments reflect the dynamic and
complex way in which criteria may be applied in idan making on individual matters,
which point to the benefit of criteria based ompiples, as highlighted in NADRAC's
recommendations and Mack’s review of referral datéor ADR processe¥’

5.5.2 Criteria based on principles

Mack described ‘referral criteria based on prirgipls being ‘the most important general
criteria ... which indicate features essential to iaimally fair process or to allow the
ADR process to function at afl®® Threats of violence and risks of harm or detrintent
parties were the most common criteria based oncipten identified by interview

respondents, reflecting the principle identifiedthe literature of the ‘capacity of parties

“83 |nterview with HDS-1, Conciliator (1 June 2011).

84 Interview with HDS-3, Conciliator (15 November 2)1

“83 |nterview with HS-4, Director/Manager (4 May 2012

“8¢ |nterview with DS-1, Director/Manager (10 Septemd@12).
8" Mack, above n 28, 8, 57-60.

488 |hid 8.
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to participate safely and effectiveRf*> Examples of these types of criteria commonly
referred to considering risks such as:

- Risk of physical/psychological/other detrimenthe parties.

- Risk of intensifying the dispute/escalating theftion

- Risk of physical/psychological detriment to st4ff.

A number of interview respondents, however, quadifihe application of these criteria
by pointing to the need to first consider optioosddapting processes to mitigate any
risks in order to enable the opportunity for thepdite to be resolved:

There would have to be a real threat to the partiesting physically or where there

wasn't another way of working with the parties ¢éach settlemerif?

Power imbalances were similarly seen as not begigrohinative in assessments of the
suitability of matters for conciliation. Only twdatutory bodies specifically referred to
power imbalances as factors that they took intocoaet in decision making on the
suitability of matters for conciliatioff? This finding is in stark contrast to the calls by
critics of statutory conciliation for power imbatas to be a key consideration in
assessing the suitability of disputes for condgdiaf®® This finding, however, may also
reflect the observations by these critics of thehérent inequality of parties’ in most
matters referred to statutory conciliatitfi. All statutory bodies were asked about
approaches to dealing with issues of power imbaanand capacity of parties to
participate. These responses, which will be disediss detail in Chapter Six, indicated
that power imbalances were seen as a responsibilitpnciliators to address in the way

they conducted and designed the process.

Similarly, while three interview respondents idéat capacity relating to a person’s

disability or mental health issue as a reason whyatter may be assessed as unsuitable

89 See Mack, above n 28, 57-60.

490 syrvey Response DEO-9.

91 Interview with DEO-2, Director/Manager (10 SeptemnB012).

492 Survey Response DEO-4; Survey Response DEO-6.

9% See eg, Baylis and Carroll, above n 15; see atsmission in Chapter Two [Part 2.4] and [Part f5]
this thesis.

494 See eg, Thornton, above n 15; see also discussi®hapter Two [Part 2.4] and [Part 2.5] of thiegls.
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for conciliation, respondents more commonly spok#e need to identify supports, such
as an advocate or representative to enable theemtattbe conciliated. Approaches to
guestions of capacity and the participation of peaeyth disabilities in conciliation will

also be discussed in more detail in Chapter Six.

There were other factors identified by respondertiech can also be defined as criteria
based on principles linked to underlying values abgbctives of conciliation for those
statutory bodies. Three respondents referred toriméd decision making as a key factor,
linking this to the need to ensure fairness in pssc One respondent also identified the
principle of self-determination as a factor conegdkin decision making, and the need to
ensure that a person will not be disadvantaged:

The key considerations in determining suitabilitye ahat the process will support

informed decision making and self-determination. donsidering the suitability of

conciliation for a matter involving a person wittdisability, conciliators need to ensure

that the person will not be disadvantag&d.

We've been trying to work towards how people carkenan informed choice. ... Our
obligation is to run a process that is fair andusive and gives every opportunity to the
parties to resolve [the matter], but also to previdem with other options if that is what
they need?®

We adopt an informed decision-making approach, edrwto inform the parties before
they are called upon to make those decisions albbat outcomes they want, and what
they are prepared to giv¥.

There was also a common theme in responses whistbased on the value of providing

the opportunity to resolve the dispute, togethehwie principle of ‘do no harm’

It might be that people walk away not feeling amftér, but you don’t want people to
walk away feeling wors&?

9 Interview with DEO-9, Director/Manager (15 Apri21).

9 Interview with DEO-2, Director/Manager (10 SeptemnB012).
97 Interview with DEO-7, Director/Manager (7 Septemb@11).
498 |nterview with HDS-3, Conciliator (15 November 2010
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Six statutory bodies also identified potential ‘poe benefits’ for the parties as a factor
which influenced decisions to refer matters to datmn. This approach was often
associated with an equal concern for potential megampacts if a dispute was not

resolved in circumstances where ongoing relatigrsshiere important:

The outcomes can be as much about relationshipsmetimes we’ve trying to rebuild
people’s confidence in the hospital as they wanis@ it in the future. So what we are
looking at may be different than in other stategrelthere are more choices in providers.
It has a big influencé?®

In the disability area, [we conciliated] a signéit dispute between the family and the
agency [in] a regional area with limited optionseTamily couldn’t really afford to burn
any bridges®
The above examples point to the importance of dngnthe assessment question to
‘How can we make this dispute suitable for contitia?’, which will discussed in

proposed approaches to ‘rethinking the questiomitasaitability’ in Part 5.6 below.

5.5.3 Willingness and attitudes of parties

As indicated above, the willingness and attitudepasties to participate in conciliation

was identified as a key consideration and challefmgemost statutory bodies. Those
statutory bodies that had not adopted a presumpfipeoach were more likely to focus
on positive criteria or attributes of parties sasha willingness to listen to the other party
or openness to resolution as positive criteriastotability for conciliation. The existence

of negative attitudes and resistance by partighddadea of conciliation were, however,
identified as key challenges by most respondentduding those statutory bodies with

presumptive approaches to suitability.

Respondents in interviews pointed to the commordrieeexplain and educate parties
about conciliation, and the challenges in addrgsatversarial or entrenched attitudes of
both complainants and respondents. These challenges often attributed to parties’

lack of knowledge about conciliation or negativews of the process:

9 Interview with HDS-1, Conciliator (1 June 2011).

*% |nterview with DS-1, Director/Manager (10 Septemp@i 2).
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Complainants may not see the value of conciliatfon.

Conciliation is a new concept for providers andase getting resistancé&’

Respondents in interviews particularly identifiedngplainants’ lack of knowledge or
misconceptions about conciliation as being a comnmesue. Of interest is that
respondents did not identify the potential diffices for complainants to distinguish
conciliation as a process from the common meanafggonciliatory’ behaviour. As

‘conciliatory’ may be interpreted as being willing compromise and to stop feeling
angry or aggrieved, it is reasonable to assume tiat may be a factor in some
complainants’ resistance to conciliati¥i. A common theme, however, was the
perceived need to educate parties about the beméfdonciliation, which in some cases

were expressed in terms of ‘selling’:

We have to sell the benefits of conciliatiSh.

[We talk] about the benefits of conciliation. Itlikdepend on the degree of preconceived
ideas about conciliatio®

There was also a theme of respondents reactingaaplaint targets’ and resisting

conciliation on the basis of the validity or sulpgta of the complairit®

A lot of respondents don’t want to conciliate asytimay think there isn’t any validity to
the complaint ... we would still try to conciliateathbecause we would be trying to
persuade them that it is their inter&8.

Referrals to conciliation can be relatively meatesg when you've got a provider who

doesn’t want to meet, provide any information aryide a responsg®

%01 Interview with HDS-2, Commissioner/Statutory HegtD May 2010).

%92 |nterview with HDS-4, Commissioner/Statutory Hé&d)anuary 2011).

%03 see discussion in Chapter Two [Part 2.3] of thésts on the potential influence of the common or
dictionary meanings of ‘to conciliate’; s€@xford Dictionary above n 92, anilacquarie Dictionary
above n 93.

%94 Interview with DEO-2, Director/Manager (10 SeptemnB012).

°% Interviews with HS-2, Commissioner/Statutory H&aBirector/Manager (10 May 2011, 27 August
2012).

%% See discussion in Chapter Two [Part 2.4] of thésis; see especially Charlton, above n 22, 7.

%7 Interview with DEO-7, Director/Manager (7 SeptemB@11).

%% |nterview with HDS-3, Conciliator (15 November Z)1
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We've had some [small] agencies where you are ategl‘head-butting’ against a brick
wall just to get them to respond to a complaint emthose situations it's hard to see
what resolution would look like ... Getting themtire room actually might even be more

inflammatory>*°

The analysis of the most common reasons for desio the unsuitability of matters for
conciliation, together with the most common readongeasing conciliations, pointed to
a predominant concern about the qualitative dinterssof party behaviour and attitudes
and the degree of hostility, conflict and ‘reasdeabss’ expressed. This is further
highlighted by the negative criteria identified byterview respondents in relation to

party characteristics, with examples such as:

Complainant being unrealistic in the outcomes sgugin-co-operative or
argumentativé™
No reasonable prospect of resolving, a high lef’ebaflict.>**

This focus on party characteristics and complasianhrealistic expectations mirrors
findings of research by the Victorian Equal Oppoityrand Human Rights Commission
in 2007 on reported barriers to resolution, whéreseé factors were identified in more
than half of the unsuccessfully conciliated matiarthe study*? Of note is that while

that study identified a related factor of partyadeness’ for resolution or ‘ripeness’ of the
matter for resolution™ the interview respondents in this research dididwnttify this as

a factor associated with issues of willingness attidudes of parties to conciliation. As
discussed in Chapter Two [Part 2.6], the conceptipéness’ of a matter for resolution

has been identified in the ADR literature as a camroonsideration for determining the

%99 Interview with DS-1, Director/Manager (10 SeptembeL2).

*1% |nterview with HS-1, Director/Manager (15 April 20).

*1 Interviews with DEO-3, Director/Manager (3 MarchlZ, 5 September 2012).

%12 /ictorian Equal Opportunity & Human Rights Commassj ‘Factors Influencing the Resolution of
Complaints Lodged under tliggual Opportunity Act 199%Preliminary Study Paper, internal publication,
August 2007)14-16.

513 pid 11. This study identified the need to consid@ether the parties were ‘ready’ for settlement,
referring to ADR literature on the concept of &ipess’ for settlement and the need for partie®to g
through stages of emotion before they are readgdolve the dispute. See, eg, Astor and Chinkiaya n

15, 280; Sourdin, above n 3, 449-50; Boulle, aboge 320-4.
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timing of mediation and likelihood of resolution.nile Boulle points to the inconclusive
nature of evidence for assessing the appropriatengi of matters for a mediation or
conciliation, the concept of ‘ripeness’ or ‘readineof disputes for ADR processes is
nonetheless premised on the need to consider thandgs of conflict between parties
and the potential need for parties to process stafyjemotions before they are ready for a

resolution procesy’

This raises the question of the extent to whiclséhassessments are influenced by an
individual officer's knowledge base, comfort andlislevel in managing conflict and
working with party expectations. It also raises thestion of how each statutory body
determines the threshold for acceptable behaviodradtitudes of parties, and takes into
account the skills and resources of the organisatiowork with high conflict disputes

and resistance of parties to engaging in a resolygrocess.

5.5.4 Requirements of good faith

For some interview respondents, considerationsithihgness or attitudes of parties to
conciliation were also connected with assessmexnts whether parties would participate
in good faith. Three interview respondents ideadifilack of good faith’ as one of the
most common reasons why a matter would be assessedsuitable for conciliation.

‘Good faith was also identified as a requiremewr fconciliation in the public

documentation or ‘agreements to conciliate’ produog five of the statutory bodié&’

While requirements for good faith have receivedsiderable attention in recent times in

the context of legislating for ADR in civil and comercial disputes*® good faith is not

*14 See Boulle, above n 3, 320—4; see also BarbarsowilDispute “Ripeness” and Timing in Mediation’
(2006) 8(6)ADR Bulletin10. Rhonda Payget also identifies the need tesaspsychological readiness’ for
mediation through intake processes: above n 3R, 19

*®HDS-1,DEO-1, DS-1, DEO-4, HDS-4; see, eg, Equad@funity Commission of South Australia,
ConciliationFact Sheet. Good Faith.
<http://www.eoc.sa.gov.au/sites/eoc.sa.gov.au/Etesthments/Good%20faith%20in%20conciliation. pdf>
%18 See, eg, Tania Sourdin, ‘Good Faith, Bad FaithRiMpan Effort in Dispute Resolution’ (201&pod
Faith. Paper 1, Civil Justice Research Online <http://weiviljustice.info/goodf/1>; Harry Orr Hobbs,

‘The Dispute Resolution Act 2011 (Cth) and the Megrof “Genuine Steps”: Formalising the Common
Law Requirement of “Good Faith™ (2012) 23(Alstralasian Dispute Resolution Jourrd9; Nadja
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specified as a legislative requirement or consitrafor any of the participating
statutory bodies!’ Not surprisingly, there were variable interpreiag of ‘good faith’
and the extent to which this should be demonstratgabsitive criterion’ for referral to
conciliation:
Good faith implies a level of consciousness and yoa might form an intent to act in
bad faith. ... | think you should be presuming thabple will act in good faith and that
we should be saying instead to people — these bmirawvill assist the process and if
these behaviours emerge, this won’t supportfiis.

Where parties sort of express that they really yumit to gather information to prepare
their case — like a fishing trip — where you reajt the sense that they are not really

coming in good faith, they just want to have a gtha other persomt’

The term ‘good faith’ was also sometimes conflatéith ‘goodwill’ and associated with
an assessment of a party’s ‘willingness to resollie’complaint. It was also associated
with an assessment by the statutory body whethsourees should be committed to
referring the matter to conciliation and tryingrésolve the dispute:

We do rely on the good faith of the parties to et these negotiations in a way that is

constructive>%°

Alexander, ‘Good Faith as the Absence of Bad Faithe Excluder Theory in Mediation’ (2009) 11(4)
ADR Bulletin75. The updated July 2015 Practice Standard$éNational Mediator Accreditation
System (NMAS) added a reference to good faith énrdasons why a mediation may be terminated: ‘b.1(c
a participant is not engaging in the mediationandjfaith’: Mediator Standards Board, above n 39, 1

*17 See discussion of legislative requirements faemrals to conciliation in Chapter Four [Part 4.8}his
thesis; of interest is that titealth Ombudsman Act 20{QId), which repealed the legislation for the
Health Quality and Complaints Commission in Quesmd] introduces at section 139 the ‘Requirement to
negotiate in good faith’ for conciliation and prdes six examples of demonstrating good faith, stsch
‘agreeing to meet at reasonable times proposed@ther party’ and ‘not capriciously adding or
withdrawing items for negotiation’.

%18 |nterview with HDS-4, Commissioner/Statutory Hé&d)anuary 2011).

%19 Interview with HDS-1, Conciliator (1 June 2011).

520 |nterview with HS-4, Director/Manager (4 May 2012
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It [good faith] is also a tool to assist us to twyminimise wasting time and having people

come along and doing something that is unproducfive

None of the respondents referred to any of the comtaw tests of good faith, nor
indicated an awareness of the debates in thetlireraaround the assessments of ‘good
faith’ compared to ‘absence of bad fait’?. The concept of ‘good faith’ was therefore
not well developed as a criterion and appearecely largely on judgments made by
individual officers about party characteristics atttudes.

5.5.5 Threshold for public interest issues

Respondents in interviews also identified challsnge determining the threshold for
issues of ‘public interest’ or safety, as a craarfor deciding that a matter is not suitable
for conciliation. As discussed in Chapter Four {Ra8],the majority of statutory bodies,
particularly those dealing with health or disapiltomplaints, are required by legislation
to ‘take into account the public interest’ when sidering referrals for conciliation, or
specifically exclude such matters from conciliat?éh Legislative schemes variously
provide for issues of public interest or safetybtreferred to investigation, regulatory
bodies such as AHPRA or professional boards, tdluor other authoritie€? The
interview responses revealed variable approachested by statutory bodies to exclude
issues on the basis of the complaint raising issdiégublic interest’ or safety, and the
extent to which conciliation was seen as being abléncorporate such issues. Some

approaches to determining the threshold for a publerest issue included:

In considering the threshold for ‘public interesite conciliator considers the extent to
which the complainant’s concerns represent isstiaswore ongoing nature [or] whether
the matter represents a systemic issue or flawedepses by a practitioner/provider

52! |Interview with DEO-4, Director/Manager & Concil@t(7 January 2011).

22 5ee, egSourdin, above n,516; Alexander, above n 516.

%23 See, egHealth and Community Services Complaints 2024 (South Australia) s 36tealth Quality

and Complaints Commission Act 20@d) s 75;Health Complaints Act 1995 as) s 32.

%24 See discussion in Chapter Four [Part 4.3] of the of the Australian Health Practitioner Regulatio
Authority (AHPRA) and the impact of thélealth Practitioner Regulation National Lawbove n 288.
See, egHealth and Community Services Complaints 2084 (South Australia) s 36, s 43, ss 57-66; this
legislation provides for exclusion of issues of lputnterest from conciliation and for matters t® b
investigated by the Commissioner and/or referreal ‘tegistration authority’. See algmti-Discrimination
Act 1998(Tas) s 78(c), which provides for the Commissidoaefer a complaint if s/h'delieves that the

nature of the complaint is such that it shouldéfenred for inquiry’.
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where the issue may be likely to reoccur and [bebidered a threat to the pubift.

[where there is] a significant departure [from si@mis] or a significant threat or risk to
the public.>?°

[where there are a] series of allegations such bheundary violation ... or that there was

coercion in respect to a medical procedife.

Where there are issues of safety on a communisl.lev It's assessed on a case-by-case

basis [not in a policy]?®

A common issue identified by interview respondemés the lack of definition or policy

guidance for determining when a public interestiegsshould exclude consideration of
conciliation. A key consideration was how the ‘muative function’ of statutory bodies

was conceptualised in relation to the role of résgl individual complaints:

[We have an] overriding responsibility to protewt fpublic, promote public confidence in

[the] quality of health services and to deal witmplaints>>°

Our complaints are not based on public interestarmbecause the complaint is about
someone pursuing a private interest in that they been discriminated against, but in an
area of public life. So it's in a hybrid of priwaand public life. Public interest is, | guess,
not defined. [The Commissioner/ Statutory Head] diasretion to definé®

The ways in which the criterion of ‘public interestas applied by statutory bodies also
depended on legislative options for ‘splitting cdampts’, as well as the interpretation of
the legislative provisions for conciliation to imporate such issues. One respondent
spoke of the benefit of being able to ‘split a céeaimd’ so that some matters of concern to
the complainant could be conciliated while issukepublic interest were investigated or

referred to other authorities:

52 Interview with HS-1, Director/Manager (15 April 20).

%2 |nterview with HS-3, Director/Manager (11 May 2011)

%27 Interview with HDS-4, Commissioner/Statutory Hé&dJanuary 2011).
528 |nterview with HDS-1, Conciliator (1 June 2011).

%29 Interview with HS-1, Director/Manager (15 April 20).

%30 |nterview with DEO-8, Director/Manager, (9 Marc@i2L).
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.. not all public interest issues in my view haveiajs have to ‘trump’ the individual

[interest]...The law allows me to split complaiﬁ?%.

In contrast, another interview respondent outlitfe®l ways in which conciliation could

be designed to address issues of public interest:

There is a question of determining the threshoidcafpublic interest issue because of the
ways in which systemic changes can be achievedighroonciliation. Possible systemic
issues and areas for system improvement are notddei conciliation report to the
Commissioner. The Commissioner then writes to tiogiger highlighting these issues in
an ‘education letter’ and asks what has been ddhis enables systemic change and

improvements to be an outcome of individual coatiins>*?

Thus, while the majority of interview responderdenitified public interest or systemic
issues as reasons why a matter may be unsuitablediociliation, the model of
conciliation adopted by one of the statutory bodieduded the potential to achieve
systemic improvement as a reason to refer a mattsonciliation. This demonstrates the
way in which decision making on the suitability mftters for conciliation is dependent
on the particular model and approach to conciliatibat has been adopted by each
statutory body.

5.6 Decision making as an interactive and interdepelent process

A key finding from the above analysis of explicmdaimplicit criteria and decision
making processes used by statutory bodies is #@asidn making about the suitability of
matters for conciliation is a complex process whihnteractive’ rather than a one-way
diagnostic process. This is a largely unrecognessdi unique issue for decision making
on the suitability of matters for conciliation btagitory bodies. While criteria are most
often described in terms or the characteristicsttad parties or the dispute, the
determination of suitability is also implicitly depdent on the capacity and resources of
the organisation, and skills of individual officets address issues of willingness and
attitudes of parties to conciliation and optiong fesolution. The decision making

%31 Interview with HDS-4, Commissioner/Statutory Hé&dlanuary 2011).
%32 Interviews with HS-2, Commissioner/Statutory Head&ector/Manager (10 May 2011, 27 August
2012).
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process therefore relies on an interactive conaioter of factors relating to the parties
and the nature of the dispute, and the capacitlys sid resources of the statutory body

to work with the identified issues.

The findings on the use of ‘positive criteria’ oarfy characteristics such as the ability to
‘demonstrate good will in communication’ also sugigethat decisions can also be
influenced by the extent to which conciliation isnceptualised as a ‘consensual’ and
‘facilitative’ process. The predominance of comseabout the willingness and attitudes
of parties also indicates that decisions may bleeéntced by individual officers’ skills or

preparedness to work with levels of high confliemotion and entrenched positions.
Given the focus on the subjective dimensions ofypetraracteristics and conflict, there is
also the question of potential influences of theety of cognitive or unconscious biases

that have been identified in the literature onpgchology of decision makirtg®

At an organisational level, decisions may also lbmectly related to the resources
available to devote to pre-conciliation meetingsptepare parties for conciliation or
assisting them to make an informed decision toi@péte. As outlined in Chapter Four,
interview respondents also identified co-conciiatas a way of increasing their capacity
to deal with complex matters, particularly thoseoining multiple parties or high
conflict. The majority of respondents, however,niifgeed that co-conciliation was not
often used, due to resource constraints. Decisiakimg on suitability can thus be
dependent on the capacity, skills and resourcelsirwdn organisation, as well as the
model of conciliation adopted. It can also be a#ddy a combination of organisational
resources and external constraints, as highlightgd two interview respondents
commenting on the challenges of complaints aboaltthaervices:

We are limited in what we can do in a meeting beeanf the time health care providers

can attend. And we often can’t have more than oaetimg>**

It's extremely hard to get doctors away from haspit even to get their time on the

premises>°

%33 See discussion on the subjective nature of thesament of the suitability of matters for ADR in
Chapter Two [Part 2.6] of this thesis; see espgc&durdin, above n 214.

%34 |nterview with HDS-3, Conciliator (15 November 2010
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In addition, the determination of suitability mag@depend on how each statutory body
defines the threshold of ‘public interest’ issuesl ahe extent to which these issues are
addressed within the model and objectives of c@imh. The way in which conciliation

is described in public documentation by statutaglibs and the extent to which systemic
outcomes are ascribed to conciliation may alsaarfte the attitudes of complainants
who are motivated by a desire to prevent the sdmmay toccurring for others. As
discussed in Chapter Four, the role of conciliatmdeing ‘advocates for the law’ is not
articulated in most descriptions of conciliatf§h.Given the diversity of applications of
conciliation, there may also be the need for eaautery body to correct parties’

misconceptions about the processes and potentibmes of conciliation.

The concept of decision making as an interactivecgss was not articulated in the
survey or interview responses. The way in whichisieec making is interdependent on
the skill, capacity and resources of the statutoogy to respond and address the
particular issues and dynamics of the dispute vemseimes implied in responses but
was not commonly recognised. The need for conoifsato educate and work with the
parties on the potential benefits of conciliatioasywhowever, a common theme in the

responses on decision-making processes of statotalies.

5.6.1 Role of the conciliator as educator and adas

As indicated earlier in the discussion in Part 4£.8n approaches to assessment of
suitability, many interview respondents highlightt@ importance of educating parties
on the potential benefits of conciliation and op$iofor resolving the dispute. Some
respondents described this as being a positive augonciliators to enable informed
decision making by parties:

The conciliator has a duty to talk in quite an op&y about the benefits or advantages

and disadvantages of conciliatiof.

%3 Interview with HDS-1, Conciliator (1 June 2011).

%3¢ gee discussion on ‘Ways in which conciliation aplé of conciliator are defined and conceptualisad’
Chapter Four [Part 4.4] of this thesis

%37 Interviews with DEO-3, Director/Manager (3 March1a05 September 2012).
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The initial discussion with the parties is the ieahportant thing. It's how you package

the dispute resolution process and reality-cheelbtnefits of ADR>®

We introduce the discussion of conciliation rigtdrh the beginning ... You give people
information in bite-sized chunks so they can absotty

The examples of educative approaches to informetside making did not, however,
include specific approaches to enabling people wdtnitive impairments to understand
the information on conciliation, such as use of sfEenglish’ materials or visual

communication aid%'® These issues will be explored further in Chapter S

Respondents in interviews also outlined variousr@gghes they may take to prepare
parties for conciliation and to shift attitudes appbroaches to conciliation:

The other thing | do is educate and help with rafrey what they want to say. It's about
trying to shift their approach and increase thbilitg to reach an agreemett.

The conciliators generally provide a lot of coachiabout how to approach the

conciliation with the partie¥'?

It's about [trying] to get them thinking about tbéferent ways and about what we could

do to try to resolve this rather than deciding vigdght or who is wrong*

Respondents also talked about the need to takeaikrtount the outcomes sought by
parties, and the challenges of providing advicether available options such as tribunal
decisions and litigation:

%38 |nterview with DEO-2, Director/Manager (10 Sept&nB012).

%39 Interview with DEO-8, Director/Manager, (9 Marc@i2).

%40 see discussion on the use of ‘Easy English’ infifom and visual communication aides to explain
conciliation processes in Lynne Coulson Barr, ‘igdthe Right Key: Unlocking Approaches to Making
Decisions about Suitability of Disputes for Coratilon. A Focus on Access for People with a Disabili
(Paper presented at the"Rational Mediation Conference, 9 September 2010).

*4 |nterview with HDS-1, Conciliator (1 June 2011).

*42 |nterviews with HS-2, Commissioner/Statutory H&aBirector/Manager (10 May 2011, 27 August
2012).

%43 |nterview with HDS-4, Commissioner/Statutory Hé&d)anuary 2011).
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In terms of assisting people to make an informegsitan ... [it's] more straightforward
if they are wanting acknowledgment of what happeied a more complicated decision

when they are seeking legal and financial outcotffes.

[We] attempt to understand from the complainant twliauld success of process and

success of outcome look liRE,

People may not get the vindication that what theptfby the tribunal]. There is always
the risk with hearings that the outcome may ndecefither party’s outconmé®

The role of conciliators as educators and adviaétde explored further below in terms
of ‘rethinking’ approaches to determining suitagiland the shift in emphasis on looking

at ‘ways in which the complaint can be made suidbi conciliation’.

5.7 Rethinking approaches to determining suitabiliy

The findings on the complex interaction of facttrat need to be taken into account in
decision making about the suitability of matters émnciliation, point to the need to
rethink approaches to determining suitability. Taek of reliable empirical criteria on
which to base decisions, and the shifts towardsuymgtive approaches to the suitability
of matters and ‘early conciliation models’, provifigther support for rethinking the
guestion of the suitability of a matter for coraiion. As discussed above, the question
‘Is this matter suitable for conciliation?vas turned around by one interview respondent,
who emphasised the need to focus on ‘what appresaoiey be needed to make it

suitable?®*’

Reframing the question in this way shifts decisiaking from a one-way diagnostic
process to an approach which recognises the initegaand interdependent dimensions of

determining suitability of matters for conciliationRethinking’ the question about

%4 Interview with HS-1, Director/Manager (15 April 20).

%5 Interview with HDS-4, Commissioner/Statutory Hé&dJanuary 2011).
*4 Interviews with DEO-3, Director/Manager (3 Marchla, 5 September 2012).

%47 Interview with DEO-9, Director/Manager (15 Apri021). This interview respondent added that ‘The
assessment involves asking what approach is righhis matter — this involves applying the ledislia
and ADR theory.’
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suitability requires consideration of the findinga the range of explicit and implicit
criteria discussed above, along with the findingstioe contextual factors outlined in
Chapter Four. These combined findings support thepgsition that the primary
assessment question for statutory bodies shouldgehftom’ls this matter suitable for

conciliation?’ to ‘How could we make this matter suitable for contia?

Shifting the focus to approaches needed to ‘makatéer suitable for conciliation’ points
to the need to take into account the skills andeagpce of conciliators, and identify
strategies to address identified barriers to ppeton and resolution such as the key
factors of willingness and attitudes of partiesahhivere identified by statutory bodies in
this research. It also requires clarity about tireghold used to determine public interest
and systemic issues, and the extent to which theseaddressed and included in the
objectives and model of conciliation. Factors sashthe availability of other complaint
resolution options or other avenues to addressighiges in the complaints, such as
investigation or tribunal processes, need to bertaikto account in providing the context
for identifying approaches which may ‘make a matseitable for conciliation’.
Adopting this approach also requires statutory é®dio interpret the legislative
requirements to make judgments about whether eemiatsuitable or ‘may be resolved’
through conciliation in a similar way to the ‘presptive’ approaches to the suitability of

matters for conciliation.

While only one interview respondent reframed thg geestion as beintHow do we
make this matter suitable for conciliation?he examples of the educative approaches
adopted by conciliators, particularly in pre-coiaibn processes, suggest that this way
of thinking about suitability is implicit in somef ¢the approaches adopted by statutory
bodies in this research. Interview respondents idisatified a range of other approaches
which could be conceptualised as ways of ‘makindtens suitable’ for conciliation.
These included the development of ‘dispute resmtutplans’to address identified
barriers to resolution, not asking about outcomesomplaint forms to enable more open
exploration of outcomes, and ‘safeguarding’ optisash as arrangements for parties to
seek independent advice prior to finalising agre®sTté® These types of strategy will be

explored further in Chapter Six in relation to apgprhes to power imbalances, capacity

%48 Examples provided by HS-3, DEO2, DEO-5, DEO-9, BEO
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and participation of people with disabilities. Fhet examples included a focus on the
skills and strategies used by conciliators to aeth high levels of emotion or parties’
negative attitudes to each other and/or conciliatio

[We] spend a lot a time with ... hostile parties ..pkining what we would do and how
[we] will address the situation. That is where wiglm use, say, co-conciliation, as a
strategy>*®

[We] encourage people to understand that they nzae tstrong feelings and how to
manage them. Because [the conciliator] is expeeiérat this area ... we can get the
necessary confidence or guarantees that we carthgebehaviour that is needed to

support the conciliatiorr?

The proposed change in approach to decision makinthe suitability of matters for
conciliation is also consistent with the emphasttcalated by a number of interview
respondents on giving parties the opportunity sohee the matter through conciliation
rather than judging the likelihood of resolution:

Our obligation is to run a process that is fair amdusive and gives every opportunity to

the parties to resolve [the mattet].

We're trying to set it up for the greatest oppoityfor resolving the matter>?

Sometimes, when a matter is put into conciliativanethough there is the feeling that
people won't participate, [conciliators] can useithskills to talk to people about the
value of participation and this can lead to a sssfté conciliatiorr>

These comments suggest implicit support for the@saion of developing a framework
for decision making which starts with the questmi'How do we make this matter
suitable for conciliation?’and takes into account the interactive and infddent

dimensions of decision making on the suitabilityratters for conciliation.

%49 Interview with HDS-3, Conciliator (15 November Z)1

%50 Interview with HDS-4, Commissioner/Statutory Hé&dJanuary 2011).
%1 Interview with DEO-2, Director/Manager (10 SeptemnB012).

%52 |nterview with HDS-4, Commissioner/Statutory Hé&d)anuary 2011).
%53 Interview with HDS-3, Conciliator (15 November Z)1
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5.8 Conclusion

While decisions on ‘unsuitability’ are reportedl@ing made ‘rarely’ or ‘not often’, the
willingness and attitudes of parties to participateconciliation were identified as key
considerations and challenges for most statutongidso Almost a third of reported
factors taken into account in decision making andhitability on matters for conciliation
were expressed in terms of ‘positive criteria’ titades or behaviour expected of parties.
On the other hand, interview respondents also tegoa trend towards presumptive
approaches to suitability, and examples of critdx@sed on principles of fairness or
informed decision making. The key findings pointttee need to recognise decision
making on the suitability of matters for concil@tias an interactive and interdependent
process which needs to take into account how #tatsty body or officer is able to work
with the particular challenges associated withcih@racteristics of the parties or nature of
the dispute. The benefits of rethinking approacteesletermining suitability from the
question ofls this matter suitable for conciliation?db ‘How could we make this matter
suitable for conciliation?will be further explored in Chapter Six in relami to matters

involving people with disabilities.
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CHAPTER SIX

APPROACHES TO POWER IMBALANCES, CAPACITY AND
PARTICIPATION OF PEOPLE WITH DISABILITIES

6.1 Introduction

This chapter explores the way in which approactdespi@d by participating statutory
bodies take into account factors of parties’ cagaand power imbalances in decision
making on the suitability of disputes for conciliet. As outlined in Chapter Five, these
factors were not commonly identified by statutoodies as reasons why a matter would
be found unsuitable for conciliation, or identified key factors considered in decision
making. This chapter, however, explores the extenivhich approaches to issues of
capacity of parties and power imbalances ensurgopppte access to conciliation,
particularly in respect of direct participation péople with disabilities in conciliation
processes. The concept of decision making on slitlyabf matters for conciliation as
being ‘interactive and interdependent’ on the c#paagesources and skills of the
organisation or individual officers to address ptitd barriers to effective participation
in conciliation, is further explored in this chapte relation to assessments of capacity.
These approaches are considered in the contexintémporary rights-based approaches
to capacity assessments and ‘supported decisionngiafor people with disabilities.
This chapter concludes with a discussion on thel neencorporate these approaches as
part of ‘rethinking’ overall approaches to determ@ the suitability of matters for

conciliation.

6.2 Overview of approaches to factors of power imbbances and capacity
to participate

As discussed in Chapters One and Two, power imbataand the capacity of parties to
participate have been identified by NADRAC and ABBmmentators as factors that
should be taken into account in the determinatibthe suitability of matters for ADR.
Concerns about the impact of power imbalancesfakstoire in the criticisms of statutory
conciliation, in terms of risks of compromise obstantive rights and fairness of process

for vulnerable parties, and of potential harm autna through engaging with the
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respondent in matters such as sexual harassmenplaiote®As these factors are
particularly relevant for people with cognitive imipnents or mental health issues, this
research included a specific focus on how thesérfsonere taken into account in

decision making on the suitability of disputes ilwmg people with disabilities.

As discussed in Chapter Five, only two statutordieés specifically referred to power
imbalances as factors taken into account in detisiaking on the suitability of matters
for conciliation>® This finding is somewhat surprising in light ofetfiocus on power
imbalances in ADR literature and in the particutaiticisms of statutory conciliation.
This result could, however, be explained by viewsdhby interview respondents that
power imbalances were to a large extent ‘inherémtmatters referred to statutory
conciliation and were the responsibility of coraitirs to address in the way they
conducted and designed the proc&bgse views and approaches are explored in Part 6.3

below.

It is also possible that including a specific qi@sin the survey about factors of power
imbalances or capacity to participaiay have acted to exclude these factors in answers
to the general question about what factors werentakto account in decision making
about the suitability of matters for conciliatiolm any event, all respondents in the
interviews indicated that these factors were cédlyeftonsidered for all matters, with a
common focus on what approaches or modes of caticii may be needed to address
these issues. Most responses indicated that apmeato power imbalances and
guestions about capacity to participate were adiered at addressing both issues. As can
be seen in Table 6 below, the most common appraaed by statutory bodies was the
involvement of advocates, support people or guasdia the processes, followed by
adapting the mode of conciliation, such as thedfishuttle conciliation processes rather
than face-to-face conferences. The way in whielserapproaches specifically addressed
issues of power, or alternatively, aimed to faaiét access and participation of people

with disabilities, will be explored in Parts 6.46&elow.

%54 See, eg, Baylis and Carroll, above n 15; seeditsmission in Chapter Two [Part 2.4] and [Part Bf5]
this thesis.

%% Survey Response DEO-4; Survey Response DEO-6.
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Table 6. Statutory bodies’ approaches to capacityotparticipate or power

imbalances®®
How are factors such as capacity to participate opower Interview
imbalances taken into account? respondents
(may be more than one comment per statutory body) n=18
Encourage use of advocates/ support people/ legal 10
representative /guardian
Mode of conciliation may change/be flexible to neefl 8
parties (e.g. shuttle conciliation)
Being aware of the issue/taking it seriously/takirigto 5
account in way conciliation is conducted
Supportive conciliation process, including throwdils and 4
approach of conciliators and clear explanationilaug/
communication
Allow for cooling off period for agreements/settlents 3
Maintain/clarify impartiality of conciliator 3
Use of interpreters (including Auslan) 2
Use pre-conciliation processes to prepare bothgsaand 1
ensure common ground
Matching conciliator skills/personal qualities reeds of 1
parties
Apply principle of 'do no harm' 1

6.3 Specific approaches to addressing power imbalees

As discussed Chapter Two, ADR commentators angt€mf statutory conciliation have
pointed to the complex dynamics of power which rbaypresent in matters considered
for statutory conciliation, and the need to underdtthe different types of power in the
context of the relationship between the partiéhe way in which power was described
by interview respondents most commonly reflected tiotion of ‘structural power’
associated with objective resources, authority gifoas available to thearties>>® One

interview respondent, however, highlighted an awess of the need to ‘be careful not to

°%® This table is also provided in Appendix E.13 fase of comparison with other tables of results.
%7 See, eg, Baylis and Carroll, above n 15, 289-86.8s0 Astor and Chinkin, above n 15, 126-7;

Bryson, above n 20.

558 See discussion on types of power in Mayer, abot@1) 54; see also Baylis and Carroll, above n 15,

287-8; Condliffe, above n 5, 30.
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make the assumption that the power imbalance imy@vwneway’,>*® indicating an

awareness of forms of power that complainants nranglkio a dispute. The concerns
raised by respondents about the challenges ofrdealith issues of safety or hostility
between parties were not commonly described ingesfrpower, but could also be seen
as issues of ‘emotional, psychological, culturdiygical or gender power®’ Power
imbalances in relation to people with disabilitiere more likely to be described in
terms of a combination of ‘structural power’ anergonal’ power linked to individual

characteristics such as knowledge, capacity andruoritation skills®*

Of interest is that the most common approach falregbing power imbalances was to
involve advocates, support people, legal or otlegrasentatives in the conciliation
process. The degree of reliance, however, ranged fsine interview respondent who
specified that ‘it's the role of the conciliator &midress that power imbalance, not the
support persorr® to another who put forward that power imbalancesenaddressed
‘mostly through support people®® This latter approach contrasts with the focushim t
literature on power imbalances being addressedudiirahe skills, interventions or
knowledge applied by conciliators, or modes of d@ation used® There was, however,
a common view expressed by interview respondentiseofole of the conciliator as being
to ‘level the playing field':

With power imbalances, | think advocacy support sungiport people help, but | think the

pre-conciliation processes are the key for us wuenthat both parties are on a level

playing field when they come into the conciliatiprocess®

The conciliators use their skills when dealing witiwer imbalances to ‘level the playing

field’ ... conciliators are making adjustments or gansating to deal with power

%59 |nterview with DEO-8, Director/Manager (9 Marchi2().

%50 See Baylis and Carroll, above n 15, 287-8.

*51 Mayer, above n 171, 54. See also Bernard Mayé&e Dynamics of Power in Mediation and
Negotiation’ (1987) 1&Jediation Quarterly75.

%2 Interview with HDS-3, Conciliator (15 November Z)1

%53 Interview with HDS-1, Conciliator (1 June 2011).

%54 See, eg, Baylis and Carroll, above n 15, 289-86.8s0 Astor and Chinkin, above n 15, 126-7;
Bryson, above n 20; Raymond, above n 1; Raymonaljeh 20.

%55 Interview with HDS-3, Conciliator (15 November Z)1
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imbalances®
Of interest is that the conduct of conciliation the statutory body, in itself, was
identified by one respondent as a key factor inregsking power imbalances between
parties:

Power imbalances are probably not such an issugsfas us being at the table pretty

much addresses power imbalances reasonablyell.

It was, however, more common for respondents totifyeways in which the conciliation
processes would be adjusted to address power indesa Such approaches were
discussed in Chapter Five [Part 5.7] with respeetays of ‘making a matter suitable for
conciliation’®® Eight of the 17 statutory bodies outlined specifimys in which
processes would be adapted to address power ingdeslamcluding issues of potential
violence and perceived power imbalances assocwtadch person having a disability:

We would try for instance telephone or email negj@n ... shuttle or a telephone

conference. So we can negotiate ways of dealindy wit[other than face-to-face

conferencef®

We also do shuttle approaches to ameliorate pawealances or where there has been a

history of conflict®”®

We are very focused on ensuring that we level eptaying field [for people with

disabilities] and my way of doing that in that cinestance was to have the respondents in

another room and do the shuttfé.

The last example raises the question as to whethernative approaches could be
adopted to address the perceived power imbalantteuwtilimiting the participation of

the person with the disability in the conciliatiprocess.

%% Interviews with HS-2, Commissioner/Statutory H&aBirector/Manager (10 May 2011, 27 August
2012).

*7 Interview with DS-1, Director/Manager (10 Septemp@t 2).

%% The approach was articulated in the interview \BffO-9, Director/Manager (15 April 2011).

°9 Interview with DEO-2, Director/Manager (10 SeptemnB012).

570 Interviews with DEO-3, Director/Manager (3 Marchl40 5 September 2012).

"1 Interviews with DEO-5, Director/Manager & Concthie (29 December 2010, 28 March 2011).
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Other approaches to addressing power imbalancagdett the provision of advice and
‘reality testing’ on proposed agreements, and fadeguarding’ option of not requiring
agreements to be signed on the day of the conferefitese approaches reflect the
adoption of a clear advisory role of the conciliatas envisaged by NADRAC'’s
definition of statutory conciliatio®’? As one interview respondent explained:
If there was an agreement outside the range youdwepect, we would heavily reality
test that and would give them the time to thinkwbbbefore signing an agreement. It's
a way of safeguarding when there are questiongpédaity or if there is a concern that,
because of power imbalance, a party may not bepws#ion to give informed consent to

an agreement on the day of the conferenaetherwise it would not be faif®

The focus on power imbalances as a factor to agdvehin conciliation, rather than one
which would preclude conciliation, is in many wagsnsistent with the revised
references to power in the updated practice stdsdaf the National Mediator
Accreditation System (NMAS). Previous NMAS standasgecified that: ‘Some disputes
may not be appropriate for mediation processes usecaf power imbalance, safety,
control and/or intimidation issue¥.* The July 2015 NMAS standards shift the focus to
the responsibilities of the mediator to ‘considee safety and comfort of participants’
and ‘be alert to changing balances of power in atémhh and manage the mediation
accordingly’>” The steps and strategies recommended in the NMA&ipe standards
to manage issues of power and safety in mediatiensanilar to those outlined by

interview respondents, such as using separatesssand involving support peopl&.

6.4 Access and participation of people with disabiles

Interview respondents also provided examples afsdilig processes to accommodate the

needs of people with disabilities, and often idéedi the need for conciliation processes

®"2 See discussion of NADRAC's definition of concilit in Chapter Two [Part 2.2]; National Alternative
Dispute Resolution Advisory Council, above n 687.4—

®"3 Interview with DEO-7, Director/Manager (7 SeptemB811); similar approaches were articulated in
interviews with DEO-2 and DEO-9.

574 National Mediator Accreditation Systedwstralian National Mediator Standards: Practicadards
(Amended March 2012) 12, ‘4.1 Power Issues’.

°"> Mediator Standards Board, above n 39, 11, PaRrlttice Standards ‘6. Power and Safety’.

578 |bid.
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to be ‘supportive’ of the needs of the person wile disability>’’ These

accommodations included shortening the amount roé tset for conferences, having
more than one conference, deferring conferencei$ thet person was well enough to
participate, and also a greater emphasis on thegsafding option of deferring the

signing of any agreement reached at a confer&fice:

We are very mindful of the time we set for the @yefce and give parties the option of
having the conference over two days ... there’s ngtlvorse than if people are getting
exhausted’®

[We consider if] someone for whatever reason — fghyscapacity or psychological,
mental or emotional capacity — can’t continue, thes would call it a day and find
another time. The important thing there is thatemgage the complainant in the process
and if that means adjusting the process, we wdtddpart of our policy on making us an

accessible servicg®

Flexible approaches are taken to support the pavdbrthe disability and enable them to
participate as much as is possible, and a rangeayile [may be] involved in playing a

support role to the complainafit.

Of interest, is that when interview respondents ewaisked about approaches to
conciliations involving people with a mental illsgghere were notably fewer examples
of accommodations compared to those provided foplgewith cognitive impairments or
intellectual disabilities®? Apart from involving advocates or support peoplee most
common example provided was to postpone the catioiti until the person was ‘able to

participate™® Three interview respondents put forward the needcansider not

"7 See Appendices E13.1 and E13.2 on specific aphessadopted for people with cognitive
impairments/disabilities and mental illness.

°"8 Examples of these types of adjustment were pravidénterviews with HDS-3, DEO-2, DEO-3, DEO-
4, DEO-7, DEO-8, DEO-9.

®9 Interview with DEO-2, Director/Manager (10 SeptemnB012).

%80 Interview with DEO-8, Director/Manager (9 March 201

%81 Interview with DEO-4, Director/Manager & Concilét(7 January 2011).

%82 See comparisons between reported approachesdplepgith cognitive impairments/disabilities and
people with mental illness in Appendices E13.1 Bf8.2.

%83 See, eglnterviews with DEO-5, Director/Manager & Conciliat(29 December 2010, 28 March 2011).
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proceeding with the conciliation if it was not ggimo be ‘productive’, while another
three respondents highlighted potential dangesespfrty was mentally ill, and the need

for risk assessmente:

The above comments raise questions of whether @ppioaches are consistent with the
obligations for equality of access and non-disamemdry processes under thinited
NationsConvention on the Rights of Persons with Disabsiatnd Commonwealth and
state legislation® As discussed in Chapter Two [Part 2.7], the workDlan Berstein in
the United States on ‘mental health mediation’ draftention to the way in which biases
and preconceptions about behaviours attributedetople with mental illnesses may
inappropriately limit access to mediation. Berst@idvocates that ‘universal design
principles’ should be applied to create mediationcpsses which are accessible and
supportive for all participants, including peopléthwdisclosed or undisclosed mental
illnesses®® These principles will be considered as part ofpfeposed framework for ‘an
enabling model of decision making’ for the suitapibf matters for conciliation, which

will be discussed in the concluding chapter.

Statutory bodies dealing with discrimination compis. were more likely to identify
decisions on suitability to be discriminatory foparson with a disability if they were

based on judgments on capacity to participate.esrespondent observed:

%84 These issues of risk associated with mental ilivesre raised in interviews with HDS-1, HDS-4, and
DEO-5.

°8 See discussion in Chapter One [Part 1.4] on thigaitons for equality of access and non-
discriminatory processes under theited Nation€Convention on the Rights of Persons with Disab#iti
and Commonwealth and state legislation.

%88 Berstein, above n 225. The ‘universal designgipies’ put forward by Berstein include: ‘Equitable
Use’, ‘Flexibility in Use’, ‘Simple and Intuitiven Use’, ‘Perceptible Information’, ‘Tolerance forrgr’
and ‘Appropriate Space’. As discussed in Chapteo [Part 2.7] ‘Universal design’ is defined in the
United Nations Convention on the Rights of Perseitis Disabilitiesas ‘the design of products,
environments, programmes and services to be ubgtd# people, to the greatest extent possibldhauit
the need for adaptation or specialized desigghiited Nations Convention on the Rights of Persuitis
Disabilities opened for signature 30 March 2007, 993 UNTS&fed into force 3 May 2008), Article 2
Definitions.
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| don't think we would ever discount the possililitf conciliation because of issues of a
person’s capacity. In fact, | think that would belgematic under our Act if we were to

do that. It could be seen as discriminafithn.

Other respondents spoke in terms of obligationprioritise access to their complaints
processes and to ensure that the person with bildisaould not be disadvantaged:
We give priority to people with disabilities, paiarly with psychiatric or mental

illness. If there are issues of access to do withility, [or] disabilities we also give that

priority.>®

In considering the suitability of conciliation fa matter involving a person with a

disability, conciliators need to ensure that thespe will not be disadvantagéd.

Some respondents also questioned whether a pemdigalsility was relevant to decision

making on referrals to conciliation:

We deal with people with a disability but I'm notre that it impacts in terms of
suitability for conciliation or criteria. If a maft is suitable then it's suitable for

conciliation. It doesn’t really matter, it just afits what adjustments you might need to

make>®°

I would say that this would not necessarily impact whether or not we would

conciliate®*

A more significant issue identified in responsesswhe difficulty most interview
respondents had in providing many examples of geojith cognitive impairments or a
mental illness directly participating in conciliati processe¥? This was commonly
attributed to the perceived barriers to making anglaint for people with these
disabilities:

*87 Interviews with DEO-3, Director/Manager (3 Marchla, 5 September 2012).

%88 |nterview with DEO-8, Director/Manager (9 March120).

°8 Interview with DEO-9, Director/Manager (15 Apri021).

9 |nterview with HS-4, Director/Managé# May 2012).

%9 Interviews with DEO-5, Director/Manager & Conctia (29 December 2010, 28 March 2011).

%92 See, eg, Interview with HDS-1, Conciliator (1 J@@4.1) who replied to the question about examples o

conciliations involving people with cognitive impaients or a mental iliness, ‘Not many, actually’.
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We don’t have many [complaints] because people witkllectual impairments tend to
go to specialised services and people tend nobvrgptain because they worry that they

will lose the servicé®®

We struggle with how to best involve a person vatlisability ... The percentage of
people with a disability who make complaints thelwvessis incredibly low. The majority

of complaints in the disability area are made byifa members and advocat®s.

The responses to questions on the participatiqgreople with disabilities in conciliation
therefore pointed to a more fundamental questiautibccess to complaints processes
for people with disabilities and the extent to whipotential barriers to making a
complaint are addressed by statutory bodies. Mustniiew respondents expressed a
desire to increase the accessibility of their psses for people with a disability, noting
the limited occasions where people with cognitivepairments access complaint
processes or directly participate in conciliatiolmgesses. The barriers to people with
disabilities making a complaint and accessing ADRcpsses have been well
documented, with many commentators highlighting ieed for proactive strategies to

ensure equal and fair access to these proc&sses

%93 Interview with HS-3, Director/Manager (11 May 2011

%94 Interview with DS-1, Director/Manager (10 Septemp@12).

%% Bernadette McSherry and Susan Klauber, for exandpleument the potential barriers and issues of
accessibility of complaint processes for mentalthezonsumers in jurisdictions across Australia se
Bernadette McSherry and Susan Klauber, ‘Who DorhTa? Resolving Complaints by Mental Health
Consumers and Carers’ (2011) 18jéurnal of Law and Medicin@69. Daphne Wood also outlines the
barriers experienced by mental health consumersatding a complaint, including power imbalances,
concerns about consequences of complaining andenag viewed as ‘credible’: see Daphne Wood,
‘Acting on Complaints about Mental Health Servicesplications of Power Imbalances’ (1996) 10(3)
Journal of Management in Medicii3d.. The Disability Services Commissioner, Victgri@duced a guide
for services to develop an accessible complairdsgss for people with disabilities: Disability Siees
CommissionerGood Practice Guide and Self Audit Tool: DevelopamgEffective Person Centred
Complaints Resolution Culture and Procé@sfice of the Disability Services Commissionergciiria, 2¢
ed, 2013). Chapter Four of this guide outlinesitheiers and fear associated with making a complamn
people with disabilities; see also discussion snéas of access to ADR processes for people with
disabilities in Tania Sourdin, ‘An Alternative fivho? Access to ADR Processes’ (2007) 1&RR
Bulletin 26; Tania Sourdin and Louise Thorpe, ‘How Do FiriahServices Consumers Access Complaints

and Dispute Resolution Processes?’ (2008) 1Q(¢&}ralasian Dispute Resolution Jourr2s.
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6.5 The role of advocates, representatives and supp people

As outlined in Part 6.2 above, the most common @gugr used by statutory bodies to
address issues of capacity to participate or pambalance was to involve advocates,
representatives and/or support people in the psesesThis was particularly evident in
the interview responses on approaches adopted feople@ with cognitive
impairments/disabilities®® This reliance on advocates or support people sajsestions
about the extent to which decision making procesaks into account the right of a
person with a disability talirectly participate in conciliation on an equal basis tioeo
people, and ways in which the conciliator couldilf@ate this. Interview respondents
commonly expressed reservations about proceedirtly &viconciliation involving a
person with a cognitive impairment or mental heattbue if they did not have an
advocate or support person:
I don't think I've ever done one where the persaitl{ a cognitive impairment/
intellectual disability) has been on their ownth&t were the case, | would try to explore
this in pre-conciliation and talk to them aboutingva support person. If they wanted to
go ahead without a support person, | wouldn’t sayl tnave a role to make sure that the

person is heard and not disadvantatjéd.

If someone didn't want to bring a support persomgd ave didn’t think it would be

damaging, we would give it a g&

One of the things we are very conscious of is thétwould appear that someone is
likely to need an advocate, we will try to referdaengage one. That is a really big

thing>%°

Despite this reliance on advocates, some intenriespondents put forward concerns
about the variability of advocates to adequatepresent their clients and the negative
impact of adversarial approaches adopted by somecates and legal representatives.
These concerns reflect the commentary in ADR liteeaon the need to address the

‘assumptions of an adversarial culture’ which leggdresentatives and advocates may

%% See Appendix D11.1 Approaches to people with aitivg impairment/disability.

%9 Interview with HDS-1, Conciliator (1 June 2011).

%% |nterview with DEO-1, Conciliator (1 June 2011).

%9 |nterviews with DEO-5, Director/Manager & Concilit(29 December 2010, 28 March 2011).
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bring into a conciliation proce§¥’ Interview respondents, however, did not referryg a
preferred models or roles of advocates, or indieat@wareness of applicable standards
such as the National Disability Advocacy Standavdsich include a focus on enabling
the person with a disability to participate asyfs possible idecisions’*
The experience of involving advocates is varialdesame advocates can be demanding
of rights and not willing to conciliate. Some adstes can, however, translate their
approach into a conciliation process. The presaicadvocates can sometimes be a

reason for not succeeding in conciliatf8h.

If you are going to try to resolve the complaihgy [people with disabilities] still have to

participate in some way. Usually conciliation is sheffective when the parties to the

600 geg, eg, Boulle, above n 3, 296. Boulle discusesvay in which lawyers may see their main role in
mediation/conciliation as being to advocate for therits of their clients’ case in terms of liakjliand
damages; a number of commentators have highligthtedheed for ‘new advocacy’ roles for lawyers in
mediation and for clarity of the type of contritartithe lawyer will make to the process. See,@ia
Rundle, ‘A Spectrum of Contributions that LawyeranrCMake to Mediation’ (2009) 20(4ustralasian
Dispute Resolution Journa220; Samantha Hardy and Olivia Rundislediation for Lawyers(CCH
Australia Ltd, 2010)Ponna Cooper, ‘The “New Advocacy” and the Emergeoiceawyer Representatives
in ADR’ (2013) 24(3)Australasian Dispute Resolution Jourrial8; Olivia Rundle, ‘Lawyers’ Perspectives
on “What is Court Connected Mediation for?” (201&)(1) International Journal of the Legal Profession
33; Donna Cooper, ‘Representing Clients from CourtrdonMediation Settings: Switching Hats between
Adversarial Advocacy and Dispute Resolution Advgtd®014) 25(3)Australasian Dispute Resolution
Journal 150; Kathy Douglas and Becky Batagol, ‘The Rolelafvyers in Mediation: Insights from
Mediators at Victoria’s Civil and Administrative ibunal’ (2014) 40 (3Monash University Law Review
758; Bobette Wolski, ‘On Mediation, Legal Representativend Advocates (Australia)’ (2015) 38(1)
University of New South Wales Law Jourrial

691 Department of Social ServiceBisability Advocacy Standards and Key Performamuédators(2012)
Standard 3. <https://www.dss.gov.au/our-responsdsldisability-and-carers/standards-and-quality-
assurance/disability-services-standards-advocagydatds-2012>. See also discussion by Jim Simpson o
the variety of different models of advocacy andmrpfor people with disabilities, and the nee@thsure
that the person’s rights or interests are protebiethe model being used in ADR processes: ab@®22n
One of the participating statutory bodies, the Aali&n Human Rights Commission, has endeavoured to
address the general role and expectations of atk®ead legal representatives in conciliations by
producing a specific information sheet. See AustraHuman Rights Commissiomformation for
advocates and lawyers participating in conciliatishttps://www.humanrights.gov.au/information-
advocates-and-lawyers-participating-conciliation>.

%92 |nterviews with HS-2, Commissioner/Statutory H&aBirector/Manager (10 May 2011, 27 August
2012).

160



dispute participate directly and actively in paustér in the exploration of the issues and
generating options .We get all sorts of problems with advocates noteusidnding the

jurisdiction [and] ADR processé&%®

The above comment was one of the few that higtédhthe importance of direct
participation of the person with a disability, ate need for the conciliator to take an
educative and potentially interventionist role innciliation to ensure an effective
resolution process. One respondent, however,dajsestions about the capacity of a
conciliator to adequately facilitate the participat of a person with cognitive
impairments or mental health issues, pointing exdt® the need to consider the inclusion
of ‘supported decision makers’ in conciliation peeses:
| think it's fanciful to imagine around complex sensitive issues that a person can do it
in their own right and indeed that a conciliaton ¢eve the dual capacities to conciliate
with the parties and also deal with those commuiginassues ... | think that's where
[supported decision making’s] a very promising ared think there is merit in thinking

about the role of a supported decision maker fa& gerson with whatever their
impairment i£**

The above interview respondent was the only one wboveyed an awareness of
‘supported decision making’ as a model for suppgrtpeople with disabilities to
effectively exercise legal capacity on an equalishasith other members of the
community, as is required under Article 12 of tdaited NationsConvention on the
Rights of Persons with Disabilitié%> While advocates and representatives may provide
support to a person with a disability, ‘supportettidion making’ is distinguished by its
emphasis on a ‘process whereby a person with aitligais enabled to make and

communicate decisions with respect to personaggallmatters®® with the key feature

893 Interview with DEO-7, Director/Manager (7 SeptemBef.1).

%94 |nterview with HDS-4, Commissioner/Statutory He&d)anuary 2011).

895 Article 12(3) of theUnited NationsConvention on the Rights of Persons with Disabiisitates that
‘States Parties shall take appropriate measurpsotade access by persons with disabilities tostingport
they may require in exercising their legal capatitinited Nations Convention on the Rights of Persons
with Disabilities opened for signature 30 March 2007, 993 UNTS8fed into force 3 May 2008).

898 Definition of ‘supported decision making’ providegt the United Nations Office of the High
Commissioner (2009), cited in Gooding, above n4&2.,
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being that ‘control over decision-making rests wtile supported persoﬂ’? Supported
decision making relies on knowledge and a relatlignwith the person, and differs from
the ‘representative’ model often adopted by adwes®™t A supported decision-making
framework requires explicit consideration of thpdyg of support a person may rely on to
assist them to process information and make dewsicather than assuming that an
advocate or someone nominated as a support peasoplay this role. The apparent lack
of awareness of supported decision-making framesvankiong interview respondents
and the predominant reliance on advocates and guppople for conciliating matters
involving people with disabilities point to the meéor greater clarity on the perceived

roles of advocates and support people in ‘makinjermsuitable’ for conciliatiof®

As part of this research, Graeme Innes, who atithe held the position of Disability
Discrimination Commissioner with the Australian Ham Rights Commission, was
invited to comment on approaches to access anttipation of people with disabilities
in conciliation and potential roles of supportea¢id®n makers. Of particular interest is
his view that the roles of advocates and supparplgein conciliation processes should
not be seen as any different for people with digss than for people without
disabilities:
| believe there are real benefits of having adwexand support people in a conciliation
process. ... | think there are two key benefitminview. And neither have anything to do
with disability. One is that, often in those terssed sometimes stressful situations, it's
useful to have someone there who is on your sa& speak. But the other reason ... is

that they can often play that agent of reality raleich no one in the process can play

697 penny Weller, ‘Developing Law and Ethics. The Gemtion on the Rights of Persons with Disabilities’
(2010) 35(1)Alternative Law JournaB, 10. Weller highlights that while the full meagiof ‘supported
decision making’ is ‘yet to be settled’, its ‘ddfine feature’ is that ‘control over decision-magirests

with the supported person’. See also People wigability Australia, Australian Centre for DisabjliLaw
and Australian Human Rights Centre, Submissionust/alian Law Reform CommissioReview of Equal
Recognition Before the Law and Legal Capacity feople with DisabilityJanuary 2014, 1. People with
Disability <http://www.pwd.org.au/pwda-publicatidegbmissions.html>.

%% See discussion on the features of supported deaisaking in Gooding, above n 62, 431.

%99 One interview respondent explicitly linked the ggrce of advocates or support people to the slifyabi
of matters involving vulnerable people, includirgpple with a mental iliness, stating ‘It often adrange
something that would otherwise be unconciliable][& something that is.” Interview with DEO-1,
Conciliator (1 June 2011).
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effectively. And the reason why no one else carhitas effectively is because no one
else is really on your team. So for me, an advocate or support person has mptbido
with the person’s disability, it's about facilitatj a mediation process It is up to the ...
conciliator to ensure that ... their disability doest too radically impact on the power

imbalance®*°

The above approach to the involvement of advoaoatesipport people is similar to the
‘universal design approach’ advocated by Bersteimch focuses on creating processes
that facilitate the participation of all partiesdamormalises’ the types of supports or
adaptations that may be required to provide ance¥te resolution process! These
concepts are particularly relevant when consideaipgroaches to issues of the capacity

of a person to participate in conciliation.

6.6 Approaches to issues of capacity to participaia conciliation

As discussed in Chapter Five, capacity to partteipaas identified by only three
statutory bodies as a factor considered in decisiaking about the suitability of matters
for conciliation, and only one respondent identifiRisk to parties of participating due to
disability/mental illness of complainant’ as a coomreason why a matter may not be
referred to conciliatioi*> The low number of responses could be attributedhe
inclusion of a specific question about ‘capacityptoticipate’ in the survey, and mirrors
the proportion of responses which identified powmebalances as a factor that was taken
into account in decision making about the suitgbitif matters for conciliation. These
results could also be attributed to the reported hambers of people with disabilities

accessing and participating in conciliation proessss discussed above in Part 6.4.

The interview responses to approaches to matterslving people with disabilities,

however, indicated that capacity to participate wasgnificant consideration, and that it
was most commonly addressed through the involvefeandvocates, representatives and
support people. This reliance on advocates, reptahees or support people was also

reflected when the question of capacity to paréitdpyvas pursued in interviews:

%10 |nterview with DEO-10, Graeme Innes, Former DisapDiscrimination Commissioner (Sydney, 13
September 2012).

%11 See Berstein, above n 225; see also discussiGhapter Six [Part 6.4] of this thesis.

%12 See Chapter Five [Part 5.4.1] and [Part 5.4.2]Appendices E.11 and E.12.
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If there is any question mark about capacity, tiverwould be following that up and if
they haven’t got the capacity to enter into an egrent, then we would look into

guardianship issuéd’

If you get an indication that someone may not teapacity, either from the complaint or
how they interact with us, we will explore that wthem and find out if there is any

support for then§**

We wouldn’t not refer a matter to conciliation fhiose reasons [if there were questions
about capacity] but we would look at the availapibf advocacy support and whether we

needed to have a paper-based procesgfirst.

These approaches to issues of a person’s capadigrticipate in conciliation reflected
the types of diagnostic approaches to party charatits which were discussed in
Chapter Five. In a similar way to the identifieduss of willingness and attitudes of
parties to participate in conciliation, intervie@spondents referred to capacity as if it
were an objective criterion and did not identifye tmterdependency of the capacity,
knowledge and skills of the statutory body, or vidiial officer, to facilitate the person’s

participation in the process.

The growing literature on approaches to capaciguired under th&JN Convention on
the Rights of Persons with Disabilitiégghlight the concept of a continuum of capacity,
and of capacity being ‘decision-specific’ and degemt on context and the availability of
support for decision makifd® These concepts were not identified in any of the

approaches outlined by interview respondents. A&ated above, there was also a lack

®13 |nterviews with DEO-5, Director/Manager & Conctia (29 December 2010, 28 March 2011).

614 |nterview with DEO-7, Director/Manager (7 SeptemBéd.1).

%15 |nterview with HDS-3, Conciliator (15 November 2010

618 See, eg, discussion of the concept of capacityitamdeaning under thenited Nations Convention on
the Rights of Persons with Disabilities People with Disability Australia, Australiare@tre for Disability
Law and Australian Human Rights Centre, above n 668 also Gooding, above n 62; Weller, above n
609; Penny Weller and Cath Roper, ‘Supported DeciSlaking as a Strategy and Approach for Recovery
Focused Practice’ (Autumn/Winter 2018¢w Paradignt; Penelope Weller, ‘Reconsidering Legal
Capacity: Radical Critiques, Governmentality angliing Practice’ (2014) 23(4priffith Law Reviewl98
[online].
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of recognition of supported decision making as efered response under thiited
NationsConvention on the Rights of Persons with Disab#itivhen a person’s decision-
making ability is brought into question due to irimpeent or disability’®'’ Such concepts
are identified in disability rights literature asibg vital for giving effect to Article 12 of
this Conventionand for enabling people with disabilities to exseciegal capacity on an
equal basis with other members of the commuaityg limit reliance on ‘substitute
decision makers*® These concepts are also emphasised in the Aastraéiw Reform
Commission’s 2014 report on ‘Equality, Capacity abibability in Commonwealth
Laws’®*® The way in which a person’s capacity and decisi@king can be understood
as ‘contextual’ and ‘interdependent’ on the qualdly communication and support

available to them is highlighted by Penny Weller her commentary on capacity,

®17 Gooding explains supported decision making irfttiewing terms: ‘At the heart of supported decisio
making ... is the proposition that instead of delewpt person’s decision-making power to anothes, th
individual can be provided with necessary suppaensl accommodation to make and communicate
decisions according to his or her wishes. This mégimsist of having family and friends to help fferson
understand information and communicate wishes,ngr @her situation where support would assist an
individual to express and articulate a decision ..hil&/the interdependent nature of autonomy and
decision-making is often more obvious for peoplé¢hwdisabilities, and particularly those with deoisi
making impairments, such interdependency is sedgsimred by all people, to a greater or lessegraxt
above n 62, 431, 434-5.

®18 SeeUnited NationsConvention on the Rights of Persons with Disabgitabove n 605. See also
Gooding, above n 62; Weller, above n 609; Peoplth Mlisability Australia, Australian Centre for
Disability Law and Australian Human Rights Centadove n 607; Penny Weller, ‘Supported Decision-
Making and the Achievement of Non-Discriminationhel Promise and Paradox of the Disabilities
Convention’ in Bernadette McSherry (et)ternational Trends in Mental Health LaWBederation Press,
2008); Penny Weller, ‘The Right to Health. The Cemtion on the Rights of Persons with Disabilities’
(2010) 35(2)Alternative Law Journab6; Penelope Weller, ‘Informed Consent, Incapaaitg the CRPD:
Human Rights Perspective on the Right to ConsdPdlpér delivered to 2nd World Congress on Adult
Guardianship, Melbourne, 15 October 2012) <httwwsusp.files.wordpress.com/2014/04/informed-
consent-and-crpd-weller-2012.pdf>

619 Australian Law Reform Commission, above n 62, Be ALRC recommended that reforms of relevant
Commonwealth, state and territory laws be consistgtih ‘National Decision Making Principles’ which
included the principle of ‘equal right to decisibrand that ‘Persons who require support in decision
making must be provided with access to the suppedessary for them to make, communicate and

participate in decisions that affect their lives.’
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supported decision making and Article 12 of thgted NationsConvention on the Rights
of Persons with Disabilities:
Requiring the provision of support recognises tiagtacity is a variable human attribute.
All persons, whether or not they have a disabilise more or less able to reason and
understand the content and consequences of a coluestion depending on how much
information they receive, in what form and contéx¢ information is received, how
much time is provided to process the informatiod how much opportunity there is to

discuss or test the information with trusted pes$éh

Weller highlights these issues in relation to tightr of people with disabilities to be
supported to provide ‘informed consent’ to healthec These approaches, however, have
equal applicability to the right of people with dlslities to be supported to make
‘informed decisions’ to participate and reach agresets in conciliation. As discussed in
Chapter Five [Part 5.5.2], the principle of ‘infoech decision making’ was one that was
highlighted by some interview respondents as af&etpr to consider in decision making
on the suitability of matters for conciliati8f- Informed consent’ is also specified as an
ethical principle of mediation in the practice stards of the National Mediator
Accreditation System, and thus implictly requiré®iation to approaches which may be

required for all parties to provide informed cortsenmake informed decisiofi&

The lack of recognition of the above concepts @lacity and supported decision making
in the interview responses is not surprising, gitlex limited attention in ADR literature

on access and participation of people with distisliin ADR processéd® These

20 \eller, above n 609, 10.

62! See discussion in Chapter Five [Part 5.5.2] of thesis on interview responses which emphasised th
principle of ‘informed decision making’ by partias a criterion for suitability of matters for colietion:
Interview with DEO-9, Director/Manager (15 April 20); Interview with DEO-2, Director/Manager (10
September 2012); Interview with DEO-7, Director/Mager (7 September 2011).

%22 Mediator Standards Board, above n 39, 10-14, IR&tactice Standards, ‘10.1 Knowledge, Skills and
Ethical Principles’.

%23 The literature review for this research revealedkgy limited number of Australian references oa th
participation of people with disabilities in ADRquesses or approaches to issues of capacity tcipaté
and ‘reasonable accommodations’, in contrast toattention to these issues in the USA in relation t
mediation processes under thmericans with Disabilities Act 199@DA), as discussed in Part 6.7 of this

thesis. The questions of capacity and involvemémemple with cognitive impairments in mediation is
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concepts, however, have significant applicatiomégision making about the suitability
of matters for conciliation when issues of capatityparticipate are raised, as they shine
a light on the need to consider the ‘capacity’he statutory body or individual officer to
facilitate effective participation through the insion of appropriate supports and
processes. These concepts also require attentithet@xpected role of advocates or
support people, and a focus on enabling the pessibnthe disability to fully participate
and make decisions within a supported decision-ngakiamework. While the issue of a
person’s capacity to participate was not identifeesda common factor in decisions that
matters were unsuitable for conciliation, the iviEw responses nonetheless point to the
benefits of rethinking approaches to capacity andbkng access for people with
disabilities. The proposed rethinking of these apphes reflects similar themes to those
outlined in Part 5.7 for rethinking approaches eétedmining the suitability of matters for

conciliation.

6.7 Rethinking approaches to capacity and enablingccess for people
with disabilities

The findings on criteria and approaches to decisiaking on the suitability of matters
for conciliation which were outlined in Chapter €ivdentified the ‘interactive and
interdependent nature’ of this decision making &#mel need to take into account the
capacity and resources of the organisation, andKkitls of individual officers, to address
issues identified in relation to party charactassbr the nature of the dispute. Changing
the question froml$ this matter suitable for conciliatioh® ‘How could we make this
matter suitable for conciliation?s consistent with approaches to the issue of égpac
which shift the focus from assessing a person’saci@pto participate to a focus on the
capacity and obligation of the statutory body odiwidual officer to facilitate their
participation. This shift in focus or rethinking @pproaches to capacity has been
articulated and developed by practitioners progdiisability mediation in the United
States under themericans with Disabilities Act 199@DA).%%**

however, receiving some attention in relation taisien making in elder care and guardianship matter
See, eg, Carroll, above n,21€e also section A. Articles/Books/Reports inBitgiography.
624 Americans with Disabilities Act 1992, ch 126 USC § 12101(1990). An ADA Mediationr@ards

Work Group was established to develop standardshwidve been the subject of further development and

debate through features on ‘Disability Mediatidmbsted by Mediate.com. See Judith Cohen, ‘Making
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Specific guidelines and standards have been deseldpr ‘ADA mediation’ in the
United States which focus on approaches to capacity requirements for ‘reasonable
accommodations’ to mediation processes in ord@ramote access and participation of
people with disabilitie§?® In contrast, the Practice Standards for the Natidtediator
Accreditation System in Australia do not includey aeference to considerations of a
party’s capacity or disabilit}?® The ‘ADA Mediation Guidelines’ require mediators t
ensure that ‘all aspects of mediation are accesswWwith specific training in substantive
law, procedural fairness and disability awarenesduding accommodations that may be
needed?’ Of note is that these guidelines have specificaligcluded a ‘diagnostic’

approach to capacifiy® and have led to the development of frameworks iiplicitly

Mediation Sessions Accessible To People With Digas’ (June 2000) Mediate.com
<http://www.mediate.com/articles/cohen.cfm> ; Jadohen, ‘Unique Issues In Mediating ADA Disputes’
(July 2000) Mediate.com <http://www.mediate.comdées/cohenunique.cfm> ; Peter Maida, ‘Key Bridge
Foundation Standards Of Conduct For DOJ ADA Medidt{November 2000) Mediate.com
<http://www.mediate.com/articles/keybridgestds.cfrdedith Cohen, ‘ADA Mediation — Important
Challenges Remain’ (October 2002) Mediate.com
<http://www.mediate.com/ADAMediation/editorial3.cfm Judith Cohen, ‘ADA Mediation Guidelines:

An Ongoing Endeavor’ (March 2003) Mediate.com <itipvw.mediate.com/articles/cohend.cfm> ; Erica
Wood, ‘Addressing Capacity: What Is the Role of khediator?’ (July 2003) Mediate.com
<http://www.mediate.com/articles/woodE1l.cfm> ; JeaCleary, ‘On the Question of a Party's Capaoity t

Use Mediation’ (2015) Mediate.com <http://www.mediaom/articles/ClearyJ2.cfm>.

625 See ADA Mediation Standards Work Group, Kukin Remg for Conflict Resolution at Benjamin N
Cardozo School of Law and the Cardozo Journal offli& Resolution, above n 224; see also U.S. Equal
Employment Opportunity Commission, National Courmil Disability and U.S. Department of Justice
above n 224. Similar guidelines have also been Idped in British Columbia, Canada; see British
Columbia Mediator Roster Society, above n 224.

626 Mediator Standards Board, above n 39.

627 ADA Mediation Standards Work Group, Kukin Progréan Conflict Resolution at Benjamin N Cardozo
School of Law and the Cardozo Journal of ConfliesBlution,above n 224, 5, 8-9.

%28 |hid 6. The ADA Mediation Guidelines specify tHaapacity is a decision-specific concept’ and regui
the mediator to determine whether a disabilitynigiifering with the capacity to mediate and wheter
accommodation will enable the party to participafectively and not to ‘rely solely on a party’s dieal
condition or diagnosis’. Explaining the applicatiohthe ADA Mediation Guidelines on ‘Party Capagtity
Judith Cohen writes that: ‘This mediation capaei$gessment needs to be respectful and “collabetativ
the mediator and the party, with or without a diigh work together on identifying accommodations,
modifications or adjustments that would enable phety’'s fuller comprehension and participation.’eSe
Judith Cohen, ‘ADA Mediation Guidelines: An OngoiBgdeavor’ (March 2003), above n 624.
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shift the focus from ‘determining capacity’ to ‘fatating competencies’ of all parties to
participate in mediatiof’’ These approaches are consistent with the ‘univelesign
principles’ advocated by Berstein, with the emphasn creating mediation processes

which are accessible and supportive for all paftiés

Commentators on the development of ADA mediatioacpce in the United States
commonly emphasise that an individual's capacity p@articipate in mediation is
interactive and therefore dependent on the mediatwse role should be to facilitate
competencies for every individual to participatgardless of a party’s disability or other
characteristic&®* The authors who introduced the ‘competency fatith framework’
referred tocompetencieas ‘the myriad abilities used to access mediation raised the
ethics of mediators ‘assessing capacity to mediate’
The term capacity may mislead mediators and make a complex individual
unidimensional. It centers solely on the party, thetmediator’s abilities, the relationship
between the mediator and the parties, or the gltionship of the parties .the
capacity of an individual is often intertwined withe relationships the individual has
with others in the mediatioi
These approaches to capacity are consistent wathptbposition advanced in Chapter
Five to rethink the diagnostic approach to partgrabteristics for determining suitability
of matters for conciliation and to change the goesto ‘How can we make this matter
suitable for conciliation?’The alignment of these approaches is highlightedthsy
following reframing of the question of a party’spe&ity to mediate by an ADA
mediator:

62 sysan Crawford, Lewis Dabney, Judy T Filner andeP#iaida,‘From Determining Capacity to
Facilitating Competencies: A New Mediation Framekv¢2003) 20(4)Conflict Resolution Quarterl$85

630 See Berstein, above n 225.

831 Crawford et al, above n 629, 391; see also KathBlank ‘It's Not a Disability Issue’ (2003) 21(6)
Alternatives to the High Cost of Litigatidil7. Blank highlights the interdependency of cégaand the
availability of support: ‘Capacity and ability amdso highly responsive, and indeed dependent upon,
support from the outside environment. This is fimreall human beings, whether or not a disabiliypart

of their make-up.’

632 Crawford et al, above n 629, 390-2.
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The question is not so much ‘does the party hapadaty to mediate’ as ‘can the party

mediate with support?’ and ‘what can the mediatita facilitate understanding of the

party?®%
The findings on decision making and criteria ongb#ability of matters for conciliation,
and the approaches to capacity and the participaifopeople with disabilities, thus
support the need to develop an ‘enabling model axfision making’ which will be
outlined in the final chapter. This model of deorsimaking shifts the focus from a
party’s characteristics or capacity to the capaaithe organisation or officer to facilitate
their participation in a conciliation process, andorporates objectives of ensuring fair
and effective access to conciliation as a meaneesdlving disputes, particularly for

people with disabilities.

The approaches to disability mediations under tf®AAMediation Guidelines in the
United States, as well as related initiatives im&@a, offer a range of detailed strategies
and ‘accommodations’ to facilitate the participatiof people with disabilities in ADR
processé8® These include use of plain language and processeschecking
understanding of the parties, use of visual andcasdmmunication aids, reminders
about what is being discussed, awareness of diyaleitiquette’ in interactions, clarity

on the role of support people, choice of venue, taiméhg and pace of sessiofis.Of

%33 Wood, above n 624, 3.

634 See detailed strategies and requirements provideDA Mediation GuidelinesADA Mediation
Standards Work Group, Kukin Program for ConflicsBlation at Benjamin N Cardozo School of Law and
the Cardozo Journal of Conflict Resoluti@hove n 224; see also U.S. Equal Employment Oppibytu
Commission, National Council on Disability and U.Bepartment of Justice, above n 224; British
Columbia Mediator Roster Society, above n 224.

835 See above n 634. See also Judith Cohen, ‘Makingjdlen Sessions Accessible To People With
Disabilities’, above n 624; Wood, above n 624; Blabove n 631; Maida above n 624; Cleary above n
624; Crawford et al above n 629; Judith Cohl&uphisticated Awareness Is Necessary For Effective
Disabilities Act Mediation’ (1997) 15(4lternatives to the High Cost of Litigati&3; Patrick G. Coy and
Tim Hedeen, ‘Disabilities And Mediation ReadinessCourt-Referred Cases: Developing Screening
Criteria And Service Networks’ (1998) 16(2dediation Quarterlyl13; Sharon L FlowerResolving
Voluntary Mental Health Treatment Disputes in tt@@nunity Setting: Benefits of and Barriers to
Effective Mediation’ (1999) 14(3phio State Journal on Dispute Resolut&sil; Judith Cohen, ‘Fulfilling
Your Obligations on Mediation Capacity’ (2003) 2)Lf6ternatives to the High Cost of Litigatidri 7;

Pattie Porter, ‘Maximizing Effective Participatiof2003) 21(6)Alternatives to the High Cost of Litigation
117.
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interest is the particular attention given to tigpnend how this may affect willingness to
participate: ‘What may appear as resistance in atieti may have much to do with the
needs of a party for more time to process inforomatir be more secure with the taS¥’

These strategies may have broader applicabilitwags in which conciliation ‘may be

made suitable’, given the findings in this reseaochthe willingness and attitudes of
parties being key factors affecting the referralsdnciliation. Perhaps more important is
the requirement for these strategies to be undeedirby the requisite knowledge in
disability rights, approaches to capacity and skif mediators, including ‘addressing

one’s own biases about disabilif{f"

The approaches to and strategies for facilitatiogpas and participation of people with
disabilities in ADR processes outlined in literadirom the United States and Canada are
much more extensive than those mentioned by irgervespondents in this research and
in literature on ADR in Australia. The majority afterview respondents, however,
expressed the desire to increase the accessibilittheir processes for people with
disabilities and provided examples of steps that baen taken, such as production of
brochures in accessible form&t&. While NADRAC endeavoured to promote the
accessibility of ADR processes for people with diges through its discussion paper
‘The Issues of Fairness and Justice in Alternahgpute Resolution’ and the resource

‘A Fair Say'?° there has been limited attention in Australia twnpoting the

536 Crawford et al, above n 629, 397.

837 ADA Mediation Standards Work Group, Kukin Progréon Conflict Resolution at Benjamin N Cardozo
School of Law and the Cardozo Journal of ConfliesBlution,above n 2248-9.

638 Examples were provided of steps that had beemtakincrease the accessibility of information #mel
processes of making a complaint. See, eg, AntiHibignation Board of NSWAnti-Discrimination Board
Complaint Handling. Working with People with Dislities
<http://www.antidiscrimination.justice.nsw.gov.aaffés/adb1l_makingacomplaint/adbl_disability.aspx>;
Australian Human Rights Commissiddomplaint Information — Auslan
<https://www.humanrights.gov.au/complaints/compajnides/complaint-information-auslan>; Victorian
Equal Opportunity & Human Rights Commissidigw to Make a Complaint about Discrimination — Easy
English <http://www.humanrightscommission.vic.gov.au/indéspmews-and-events/item/1176-
information-in-easy-english>; Health and Commur8igrvices Complaints Commissioner, S2gnsumer
brochure — Easy Readhitp://www.hcscc.sa.gov.au/wp-content/uploads/20864ealth-and-Community-
Services-Complaints-Commissioner-Easy-Read.pdf>.

639 National Alternative Dispute Resolution Advisorp@cil, above n 53; above n 223.
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accessibility of ADR for people with disabilities dor people with communication

support needs more generally. Sourdin, for instanoges that while visual aids have
been found to be ‘extremely important in assistimglerstanding and decision making’,
research in Victoria found that 91 per cent of gt did not use such aitfS.Joanne

Cummings similarly highlights that the ‘literacy rdands’ of parties to mediation are
most often not recognised or accommod&féd. The approaches developed by the
Disability Services Commissioner in Victoria, howey provide examples of ways of
promoting the participation of people with disai#$ through the design of complaint
resolution processes and the use of resourcesasuwgbual aids and communication tools

which explain conciliation and assist people tdipgmate in the proce<$é?

The findings of this research and the literatusrdfore point to areas for further research
and attention to these issues to enable appro@aess to conciliation, particularly for

people with disabilities.
6.8 Conclusion

The findings outlined in this chapter on approacteepower imbalances and issues of
parties’ capacity to participate in conciliationvieahighlighted the need for these
approaches to be informed by contemporary rightethaconcepts of capacity and
supported decision making for people with disaksit While power imbalances and
issue of capacity were not identified as commortoiacin decision making on the
unsuitability of matters for conciliation, the interview responsexl ahe literature

nonetheless point to the benefits of rethinkingrapphes to focus on tHeapacity’ of

%40 Tania Sourdin, ‘Poor Quality Mediation — A Syst&ailure?’ (2010)13Mediation.Paper 3 Civil Justice
Research Online<http://www.civiljustice.info/med/3>; Sourdin referto the following examples of
research on the use of visual aides: UniversityPehnsylvania, ‘Visual Learners Convert Words To
Pictures In The Brain And Vice Versa, Says Psydl&tudy’ Science Daily 28 March 2009.
<http://www.sciencedaily.com/releases/2009/03/080®2834.htm>; Barbara MadonikHear What You
Say But What Are You Telling Me? The Strategicddd¢on Verbal Communication in MediatiQhossey-
Bass, 2001) 233-49.

641 Joy Cumming, ‘Literacy Demands of Mediation: Issusf Fairness for Low Literacy Australians’
(2000) 2(10)ADR Bulletin93.

642 See Coulson Barr, above n 540.
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the statutory body or individual officer to facdie effective participation of people with
disabilities through the inclusion of appropriatggorts and processebogether with
findings on criteria and decision making on theahility of matters for conciliation, the
findings on approaches to capacity and the padimp of people with disabilities
support the need to develop an ‘enabling model exfision making’ which will be

outlined in the final chapter.
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CHAPTER SEVEN

CONCLUSION — TOWARDS AN ‘ENABLING MODEL OF
DECISION MAKING’

7.1 Introduction

This chapter summarises the key findings from thesearch and proposes the
development of an ‘enabling model of decision mgkas a way of ensuring appropriate
and fair access to conciliation as a means of vegpldisputes. The proposed model
builds on the presumptive approaches to suitabibiynd in this research, by paying
attention to the organisation’s or officer's role facilitating people’s capacity and
preparedness to engage in dispute resolution. fifyeter proposes that such an approach
to decision making requires a new way of thinkingpa determining suitability of
disputes for conciliation and about people’s cdpatd participate. This model of
decision making shifts the focus from party chagdstics or capacity to assessing the
capacity of the organisation or officer to facii@atheir participation in a conciliation
process, and to address issues of substantives igiat systemic outcomes. It concludes
with an outline of the key components for develgpand implementing an ‘enabling
model of decision making’ on the suitability of pliges for conciliation and identifies

directions for further development and research.

7.2 Overview of findings
This research has sought to address the issuefichaf of decision making on the
suitability of disputes for conciliation with thelfowing focus:

How can decision making on the suitability of disgas for statutory conciliation

ensure appropriate access, particularly for peopléh disabilities?
The research methodology chosen for this reseamtiuped rich sources of data and

findings on key themes and challenges for the @péting statutory bodies in decision

making on the suitability of matters which are sumnised below.
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7.2.1 Key considerations from the literature

The overview of the literature and research on @ggres to decision making on the
suitability of disputes for ADR highlighted the cplex variables and potential influences
on these decisions, the lack of reliable or emaliycvalidated referral criteria for ADR
processes, and the limited guidance in the statutesandards which can inform these
decisions. A key consideration identified from thierature was the lack of definitional
and conceptual clarity associated with conciligtiand the importance of each statutory
body articulating its model of conciliation, pattiarly in respect to addressing issues of
power, rights and interests of parties and ovengjectives of the process. The literature
highlighted the challenges of combining facilitetidDR processes in the hybrid model
required for statutory conciliation with ‘the obditjions imposed on conciliators to guide
parties towards outcomes which reflect legislatiems’®* It also demonstrated the
associated need to articulate the advisory, evakiaand interventionist roles of
conciliators. The critics of statutory conciliatibave pointed to the need to consider the
extent to which substantive rights and systemicaues were addressed in decision
making on the suitability of matters for concil@t and the approaches to addressing
these issues. These findings from the literatufermmed the factors explored in this
research and the components for the developmeminoénabling model of decision

making outlined below.

7.2.2Significance of the level of response to this reseh

The unanimous agreement by all statutory bodieth¢éorequest to participate in the
research, and the level of interest expressed entadipic, have been identified as a
significant finding in itself. This outcome confied the relevance and importance of
aims of this research. Interview respondents egpbsa high level of interest in the
findings and in developing a knowledge base andndrsork for addressing the

challenges identified in decision making aboutdh#ability of disputes for conciliation.

7.2.3Diversity of conciliation approaches and contextualactors affecting referrals
This research first examined the models and appesado conciliation of the
participating statutory bodies, the legislativeibamd requirements for conciliation and

contextual factors which may affect referrals to@bation. Not surprisingly, the review

843 Boulle, above n 3, 368-9.
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of the governing pieces of legislation found tha¢se contained limited guidance in
relation to conciliation, with 10 of the 18 statmutgroviding no descriptions of
conciliation or the role of the conciliator othéah references to the decision to refer to
conciliation, and procedural requirements relatingaspects such as attendance by
parties, confidentiality and agreements. The m@joof statutes, however, contained
provisions which require an assessment of suitglidr conciliation or the likelihood of
resolution.

This research highlighted the challenges posechbset legislative requirements, given
the lack of reliable, empirically validated criteror predictors of success for ADR

processes in the literature.

The research findings on the models and approaithesnciliation also reflected the
commentary in the literature on the diversity ofplgations of conciliation. Key
differences in models and approaches to concihiaticluded the variable requirements
to assess or investigate a complaint prior to rafdo conciliation, and differences in
thresholds for considering the merit or substarfce complaint. These differences raise
an obvious challenge in developing a common knogéddoase and approach to decision

making on the suitability of matters for concilcti

All statutory bodies identified a number of legiste and contextual factors which
affected referrals to conciliation. The availalilaf other options for dealing with the
complaint, such as other ‘resolution processeshegotiated settlement’ as well as the
option to conduct formal investigations, appearbt® significant contextual factors
affecting referrals to conciliation. The availatyiliof these other options points to the
need for statutory bodies to articulate the model abjectives of conciliation and how it
relates to other ‘resolution processes’, as wetbasther ‘protective’ statutory functions
which may warrant the use of investigative pow&uach articulation is necessary to
guide decision making and conciliation practiceshef statutory body, as well as enable
parties to make informed decisions about partiaypatnd potential outcomes. Other
contextual factors affecting referrals to concidiat include considerations of public
interest issues, resources and alternative extaneiues for dealing with the dispute,
such as tribunals and courts or regulatory auilksritThe availability of legislative

powers to compel parties to attend conciliation wa$ found to have a significant
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impact on referrals to conciliation, with the maipof interview respondents focusing on

the willingness of parties to participate in coration.

A review of the public documentation produced bgtwibry bodies found that the
majority of descriptions of conciliation reflectdedcilitative or consensual processes.
There were limited references to advisory, evaheatr potentially interventionist roles
of conciliators, or possible systemic outcomes ofiailiation. While some interview
respondents described the role of the statutory laodi/or the conciliator as being ‘an
advocate for the law’, this conceptualisation ofnabation was not commonly
articulated by interview respondents or in the doentation produced by the majority of
statutory bodies. Most interview respondents, harevhighlighted the particular
knowledge and skills required of conciliators, ahd way in which accredited training
courses for the National Mediator Accreditation t8gs do not address the requirements

of statutory conciliation.

Despite the diversity found in the legislative aimhtextual factors affecting referrals to
conciliation, there was a high degree of consistenapproaches used by the different
statutory bodies, with the majority using facedod conferences, separate meetings with
parties, telephone conferences and shuttle cotioiligorocesses. A further significant
finding was a trend towards ‘early conciliation’tbe adoption of other ‘early resolution’
processes by the majority of statutory bodies gigdting in this research. The shift
towards ‘early conciliation’ or resolution procesdeas significant implications for the
nature of referrals to conciliation and decisionking on the suitability of matters for

conciliation or alternative options for resolution

7.2.4 Approaches and criteria used in decision making othe suitability of matters

for conciliation

A significant finding of this research was thatidamns on the unsuitability of matters for
conciliation were reported as being made ‘rarely’ ‘mot often’ by the majority of
statutory bodies, with an associated trend towahds adoption of a ‘presumptive’
approach to suitability. This is a very positivading in respect to the research question

on how decision making can ensure appropriate adwesonciliation, particularly for
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people with disabilities, as it indicates that thex a high threshold for determining that

matters are not suitable for conciliation.

The willingness and attitudes of parties to pgsate in conciliation were, however,
identified as key considerations and challengesniost statutory bodies, along with a
predominant focus on party characteristics comptoddctors related to the nature of the
dispute. Other common challenges included defitiregthreshold of public interest or

safety issues as exclusionary criteria for refasfaluch matters to conciliation.

Only five statutory bodies had policies or docureentriteria to inform decision making
on suitability of matters for conciliation, withehmajority indicating the use of ‘working
criteria’ or factors which were commonly taken intonsideration. Some interview
respondents, however, highlighted the complexity agbessing the variable factors

affecting suitability in each case and the needsmphisticated judgment’ by officef&?

Overall, the factors identified by the statutorydles tended to be largely ‘descriptive
criteria’ associated with the characteristics oftipa or disputes, with few examples of
‘criteria based on principléi‘f5 In contrast to NADRAC’s recommendations that cidte
should be limited to ‘negative criteria’ for whemaatter may not be suitable, the survey
and interview responses included the use of ‘pa@sitriteria’ of expectations of parties
such as to ‘demonstrate good will' and be ‘willitmy accept a negotiated agreement’.
Almost a third of reported factors taken into agtan decision making on the suitability
on matters for conciliation were expressed in teah$ositive criteria’ of attitudes or
behaviour expected of parties. The existence ofatnegy attitudes and resistance by
parties to the idea of conciliation were, howevdentified as key challenges by most

respondents, including those statutory bodies pridsumptive approaches to suitability.

%44 See discussion in Chapter Two [Part 2.6] of thésis; see especially Boulle, above n 3, 314-2@, 32
The need for ‘sophisticated judgment’ by officerasnarticulated in the Interview with DEO-9,
Director/Manager (15 April 2011).

645 National Alternative Dispute Resolution Advisorgcil, above n 35, 8-9, 16. See also Mack, above n
28, 8, 57-60; see discussion in Chapter Two [P&itd this thesis.
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Approaches to these issues varied according texttent to which statutory bodies had
adopted a presumptive approach to suitability andlo ‘educative approach’ to
addressing issues of willingness of parties or rotfegative factors in assessment and
pre-conciliation processes. There was, however,tdin recognition of how the
willingness and attitudes of parties to conciliatimay be contingent on factors such as
the officer's knowledge base and skills in managoanflict, working with party
expectations and identifying possible reasonsdeistance. While interview respondents
commonly identified a lack of knowledge or miscopibens about conciliation of parties
as an issue, there was limited recognition of they W which the statutory body’s
descriptions and approaches to conciliation magcafparties’ willingness and attitudes
to conciliation. This research has identified theed to consider the way in which
descriptions of conciliation appear to emphasisectinsensual nature of processes, along
with the potential difficulties for complainants tbstinguish conciliation as a process
from the common meanings of ‘conciliatory’ behaviolt is clearly important for
statutory bodies to articulate the way in whichabators work to achieve outcomes that
reflect legislative norms and objectives, and pmtevexamples of both individual and

systemic outcomes of conciliation.

A key finding from this research’s analysis of a@gpland implicit criteria used by
statutory bodies is that decision making aboutsth&ability of matters for conciliation is
a complex process which is ‘interactive’ rathemtlaaone-way diagnostic process. This is
a largely unrecognised and unique issue for dectisiaking on the suitability of matters
for conciliation by statutory bodies. While criterare most often described in terms of
the characteristics of the parties or the disptite, determination of suitability is also
implicitly dependent on the capacity and resourckeshe organisation, and skills of
individual officers, to address issues of willingeeand attitudes of parties to conciliation
and to identify options for resolution that may mearty’'s needs and interests. The
decision making process relies on an interactivesicleration of factors relating to the
parties and the nature of the dispute, as welhascapacity, skills and resources of the
statutory body to work with the identified issues.

The findings on the range of factors that needettalken into account in decision making

about the suitability of matters for conciliationipt to the need to rethink approaches to
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determining suitability. The lack of reliable empal criteria on which to base decisions,
and the shifts towards presumptive approacheseddtiitability and ‘early conciliation
models’, also support the proposed shift in foausvays of ‘making a dispute suitable

for conciliation’.

7.2.5 Approaches to power imbalances, capacity and partipation of people with
disabilities

Only three statutory bodies in this research idiedtipower imbalances or capacity of
parties as reasons why a matter may not be suifableonciliation. This finding was
somewhat surprising in light of the common focustbase factors by the critics of
statutory conciliation and in the literature on aqgches to determining the suitability of
matters for ADR*® While power imbalances and issues of capacity weteidentified
as common factors in decision making on the unisilitiaof matters for conciliation, the
interview responses and the literature nonethgbedst to the benefits of rethinking
approaches to focus on the ‘capacity’ of the stayutbody or individual officer to
facilitate effective participation of people withsdbilities through the inclusion of

appropriate supports and processes.

The interview responses to approaches to mattesslving people with disabilities
indicated that the capacity to participate was gnitant consideration, and most
commonly addressed through the involvement of aahes; representatives and support
people. Interview respondents, however, noted ithégeld occasions where people with
cognitive impairments or mental illness accessethptaint processes, or directly
participated in conciliation processes. The resesre questions on the participation of
people with disabilities in conciliation pointed aomore fundamental issue about access
to complaints processes for people with disabdliis identified in the literature, and the
extent to which potential barriers to making a ctaimp are addressed by statutory
bodies.

The findings also highlighted the need for appreacto power imbalances and issues of

parties’ capacity to participate in conciliation e informed by contemporary rights-

646 See discussion in Chapter Two [Part 2.4], [Pdt &nd [Part 2.6] of this thesis.
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based concepts of capacity and supported decisidking for people with disabiliti€¥
These concepts recognise the continuum of capawityn capacity being ‘decision-
specific’, dependent on context and contingenthenavailability and quality of support
that is provided to make informed decisi8ffswWhile interview respondents provided
examples of adjustments in processes to accommditiatparticipation of people with
disabilities, these examples did not reflect thegeaof accommodations and approaches
to capacity that have been developed in the UnBtates for mediations under the
Americans with Disabilities Act 199%° nor the principles of ‘universal design’ as
defined in the Article 2 of th&nited NationsConvention on the Rights of Persons with

Disabilitiesto ensure equality of access for people with diis.®>°

The approaches to issues of a person’s capacggrtaipate in conciliation reflected the
types of diagnostic approaches to party charatiterisconsidered as criteria for
determining the suitability of matters for condiin. In a similar way to the identified
issues of willingness and attitudes of parties #otipipate in conciliation, interview
respondents referred to capacity as if it were lgaative criterion. They did not identify
the interdependency of a person’s capacity to@pdie in conciliation with the capacity,
knowledge and skills of the statutory body or indiaal officer, to facilitate this
participation. The findings therefore pointed te tieed to change the question ‘Does the
person have capacity to participate in conciligiono ‘What is our capacity to facilitate

access and participation in conciliatiof?’

Together with findings on criteria and decision imngkon the suitability of matters for
conciliation, the findings on approaches to capaaitd the participation of people with
disabilities support the need to rethink approadbeasssessing capacity and develop an

‘enabling model of decision making'.

%47 See discussion in Chapter Six [Part 6.5] and [@&itof this thesis.

%48 See discussion in Chapter Six [Part 6.7]; seedisiheWeller, above n 607.

%49 See discussion in Chapter Six [Part 6.7] of thésis.

850 United Nations Convention on the Rights of Persaitis Disabilities opened for signature 30 March
2007, 993 UNTS 3 (entered into force 3 May 2008jche 2 Definitions; see also Berstein, above n.225
%51 See a similar question posed by Erica Wood irticeldo disability mediation: above n 624, 3.
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7.3 Rethinking approaches to determining suitabily and assessing
capacity
As outlined above, this research points to the rieeeécognise that decision making on
the suitability of disputes for conciliation is amteractive and interdependent process
which is influenced by the capacity of the statutbody or officer to work with the
particular challenges associated with the charaties of the parties or the nature of the
dispute. This approach to decision making requamesew way of thinking about
determining suitability. This new approach replagese-way diagnostic process with an
interactive decision-making process which considleescapacity of the organisation or
officer to enable effective access and participatioconciliation. Rethinking approaches
to determining suitability and assessing capaaity donciliation in this way, involves
turning around the question fronts this matter suitable for conciliation?to the
following related questions:

* How can we make this matter suitable for concitia®

* What is our capacity to facilitate access and paptation in conciliation?

These questions form the basis for the developrakan ‘enabling model of decision
making’ as a way of ensuring appropriate and fageas to conciliation as a means of

resolving disputes.

7.4 Framework for an ‘enabling model of decision mking’

This research has been based on the premise thsiotes about the suitability of matters
for conciliation are effectively decisions whichtelenine a person’s access to justice
through this form of dispute resolution. The litera and findings have also pointed to a
range of other potential benefits of conciliaticor faddressing individual needs and
interests, and resolving issues which may impagbmmy relationships or future access to
services. Taking into account the need to rethimr@aches to determining suitability
and assessing capacifgr conciliation, an ‘enabling model of decision k&’ is
proposed. This model builds on the presumptive @ggres to suitability found in this
research, and focuses on ways of ‘making a dispuible for conciliation’. It also
builds on the rights-based approaches to capadéwtified in the literature and the

principle of equality of access for people withadisities.
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Adopting an ‘enabling model of decision making’ ueges a purposive or ‘beneficial
interpretation rather than a literal interpretatioh the legislative requirements for
determining suitability, whereby requirements sash'likely to resolve’ are interpreted
in terms of conciliation offering ‘potential bergsfi or ‘would do no harm’. It also
requires success and resolution to be definedviayathat includes a range of possible
outcomes from conciliation which are not confinedsettlements, such as individual
outcomes which provide some closure to an advesset ®r systemic outcomes achieved

through an educative process with the respondemttamplaint.

The key components for developing and implemenéingenabling model of decision
making’ have been identified from the literaturel @he research findings outlined in this
thesis. These components are shown in Figure 2chwiepresents a framework for
developing an ‘enabling model’ to guide decisionking on conciliation by statutory

bodies.

Figure 2. An enabling model of decision making

¢ Principle 1: Equality ] ( * Principle 2:
of access Fair, safe
& inclusive
participation

Safeguarding Enablers for
mechanisms participation

How can we make this matter
suitable for conciliation?

— Knowledge & Contextual

skills factors
¢ Principle 3: ¢ Principle 4:
Informed decision Accountability for
making of parties k decisions
. )

Assessment of
power, rights & interests

Presumption of suitability and capacity

Model and objectives of conciliation
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7.4.1 Foundational components of the model
The components shown at the base of Figure 2 reprréise foundations for an enabling
model of decision making which centres on the qaesHow can we make this matter

suitable for conciliation?’ These foundational canents include:

An articulated model and objectives of conciliation

This research has pointed to the need for statuboies to articulate a model of
conciliation and associated objectives to guidasiee making and conciliation practices
of the statutory body, as well as enable partiesnttke informed decisions about
participation and potential outcomes. An ‘enablingpdel of decision making' for
statutory conciliation first requires a statutondly to articulate the type of hybrid model
that has been adopted for combining facilitativel advisory processes, as well as the
extent to which conciliators use evaluative andriventionist processes to address issues
of rights, power and interests of part{ésThe literature and the research findings have
indicated the importance of statutory bodies beaabte to describe the way in which
conciliators work to achieve outcomes that reflegtslative objectives and promote both
individual and systemic outcomes. This includescaldting the use of both ‘rights-
based’ and ‘interest-based’ approaches by commiiaand being clear on the thresholds
used to exclude issues of public interest andysafiet order to provide conceptual clarity
on its approach to conciliation, it is also impaottdéor a statutory body to identify the
objectives of conciliation, and how these relateh® statutory body’s role as being an
‘advocate for the law’. The identification of obfe®s or goals of conciliation can be
seen as an essential foundation for decision making assessing the efficacy of
decision€>® NADRAC's broad objectives of ADR offer a usefulagtng point for
developing objectives of conciliation, such as &ohieve outcomes that are broadly

consistent with public and party intere$t¥ Specific objectives for statutory conciliation

%52 The conceptual models for ADR processes outlimehapter Two [Part 2.4] and the models for
statutory conciliation discussed in Chapter Twor{Ra4] and [Part 2.5] provide options for devel@nh

of a conciliation model to reflect the particularigdictional context.

653 Mack identified the importance of identifying geah her review of criteria for referral to court-
connected ADR programs, putting forward that theettgpment of goals for ADR processes should be
seen as an essential step for developing refaitatia and measuring success. Mack above n 28715-1

654 National Alternative Dispute Resolution Advisorp@cil above n 70; see also discussion in Chapter
Two [Part 2.2] of this thesis.
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could include objectives such as ‘to resolve digpum a way that supports the objectives

of the legislation and achieves fair and sustamabtcomes®®

The adoption of a presumption of suitability of teet for conciliation and the capacity
of parties to participate:

This component of the model builds on the preswept@pproaches to suitability
identified in this research and reflects the ‘umdad design’ principles and approaches to
capacity required by theN Convention on the Rights of Persons with Distasi®®® In
many ways a presumptive approach to suitabilitieselipon the principles of universal
design, which require processes be designed inyaavae ‘usable’ by all people, to the
greatest extent possifi¥. These principles provide the foundation for erapli
appropriate access for conciliation. In order téegaard the rights and interests of
potentially vulnerable parties, however, a presivempproach also relies on assessment
processes and the application of guiding princiglas decision making as outlined

below.

Assessment of issues of power, rights and intecégtarties in each matter considered
for conciliation:

Issues relating to power, rights and interests aftigs have been identified in the
literature and in this research as key consideratfor statutory conciliation. In order to
enable appropriate and fair access to conciliagiod identify ‘ways of making matters
suitable for conciliation’, a foundational compobheof an ‘enabling model of
conciliation’ is to implement an assessment framéwim identify issues of power
imbalances and dynamics, substantive rights an@ényidg interests of parties in each
matter. The purpose of this assessment processdsittify safeguarding mechanisms to
ensure a fair and safe process for all parties, ‘anablers’ for effective participation.

Safeguarding mechanisms include adjustments teepses to address power imbalances

%55 This objective for conciliation was developed asexample by the author to reflect approaches to
statutory conciliation identified in the literatuaed in this research.

856 United Nations Convention on the Rights of Persaitis Disabilities opened for signature 30 March
2007, 993 UNTS 3 (entered into force 3 May 200Bge discussion of universal design principles in
Chapter Two [Part 2.7], and Chapter Six [Part & [Part 6.6].

857 United Nations Convention on the Rights of Persaitis Disabilities, opened for signature 30 March
2007, 993 UNTS 3 (entered into force 3 May 2008jticle 2 Definitions.
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and strategies such as deferring the signing cfeagents to allow vulnerable parties to
seek further advice. Identifying underlying intdsesf parties can also be critical for
enabling parties to consider the potential outcoaras$ benefits of conciliation and to

address issues of resistance or negative attitodesds conciliation.

7.4.2 Guiding principles for decision making

A core component for an ‘enabling model of decisioaking' is the application of
guiding principles for decision making. Rather tredopting specific ‘criteria based on
principle’, it is proposed that decision making gliobe informed by four ‘guiding
principles’ which have been identified from thetdture and the research findings. These
principles focus on the desired outcomes of detisi@king on the suitability of matters

for conciliation:

Principle 1: Equality of access for all people, panlarly people with disabilities:

This principle reflects the obligations under theited Nations Convention on the Rights
of Persons with Disabilitie®? along with requirements under legislative schensessing
with human rights, equal opportunity and anti-disenation. It is proposed that an
explicit principle of ‘equality of access’ shoulde badopted, which builds on the
presumptive approaches to suitability and the neitiogn by some statutory bodies of the

need for decisions to be non-discriminatory.

Principle 2: Fair, safe and inclusive participatiaf all parties:

This principle reflects some of the ‘criteria basedprinciple’ identified in this research
and in the literatur€® Criteria identified by interview respondents irtdal the principle

of providing a ‘fair and inclusive proces8%along with negative criteria relating to risks
to safety and wellbeing of parti€¥. This decision making principle focuses on the need

to assess the requirements for safeguarding mesthanienablers’ of participation and

%58 United Nations Convention on the Rights of Persaitis Disabilities opened for signature 30 March
2007, 993 UNTS 3 (entered into force 3 May 2008)che 12.

%59 See Mack, above n 28, 8, 57-60; see discussiGhapter Two [Part 2.6] and Chapter Five [Part §.5.2
of this thesis.

660 See, eg, Interview with DEO-2, Director/Manager Siptember 2012) and discussion in Chapter Five
[Part 5.5.2] of this thesis.

%1 See, eg, Chapter Five [Part 5.5.2] of this thesis.
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knowledge and skills of conciliators, in order tmable fair, safe and inclusive
participation of all parties. Considering the ‘insive participation’ of all parties also
requires attention to enabling the direct partiggra of people with disabilities in the
process and not just access to conciliation throtigh involvement of advocates,

representatives or support people.

Principle 3: Informed decision making of parties:

This principle recognises the importance placethtsrview respondents in this research,
and by commentators in the literature, on partieking informed decisions about their
participation in conciliatioi®? In order to apply this principle, consideration shibe
given to the nature and quality of information pd®d to parties about conciliation
processes and potential outcomes and benefitdsdt requires attention to potential
reasons for resistance or negative attitudes tawaociliation and consideration of

ways in which these issues could be addressed.

Principle 4: Accountability for decisions about ass to conciliation:

This principle of accountability for decisions iarficularly important given the findings
in both this research and in the literature of shbjective nature of assessments of the
suitability of matters for conciliation and ADR messes in generd® The findings on
the predominant focus on party characteristics enigions about the unsuitability of
matters for conciliation highlight the need fortstary bodies to be able to explain such
decisions with reference to both the particularrabieristics of the dispute and the

consideration given to ways of ‘making the dispstgtable’ for conciliation. The

2 See, eg, Interview with DEO-9, Director/Manager (Bpril 2011); Interview with DEO-2,
Director/Manager (10 September 2012); InterviewhvBEO-7, Director/Manager (7 September 2011); see
also discussion in Chapter Five [Part 5.5.2] of thesis; see also discussion of concerns raisedtims of
statutory conciliation in Chapter Two [Part 2.4pdRart 2.5].

%53 See discussion in Chapter Two [Part 2.6] and Ghalpive [Part 5.5]; see alshamantha Hardy and
Olivia Rundle, ‘Applying the inclusive model of éthl decision making to mediation.’(2012)I@mes
Cook University Law Revie®0. The principle of ‘Accountability’ is also promotdry Hardy and Rundle

in this article whichexplores the application of a model developedhim social work context by Donna
McAuliffe and Lesley Chenowetto guide practice decisions. Hardy and Rundle ritesdow mediators
need to be able to articulate and justify theirisieas, and be self-aware and transparent in thegision

making processes.
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principle of accountability also recognises thatsin decisions are effectively decisions

which determine a person’s access to justice thradhig form of dispute resolution

7.4.3 Components for ‘making matters suitable’ forconciliation

The four final inter-related components of an ‘dmap model of decision making’
represent considerations for ‘making a matter bietafor conciliation. These include
safeguarding mechanisms and ‘enablers’ for pagtwp, along with considerations of
the knowledge and skills of decision makers/coatlis and contextual factors affecting
referrals to conciliation. Examples of each of theesmponents have been identified from
the findings of this research and key consideratioom the literature, and are set out in
Table 7 below. Each of these components needs ttobsidered and explored in order
to determine whether a matter ‘can be made suittdrleonciliation. The key features of

these components are summarised below:

Safeguarding mechanisms to promote safe parti@paind fair outcomes

The need for safeguarding mechanisms to promote aticipation in conciliation for
vulnerable parties and to ensure fair outcomesbleas highlighted in the critiques on
statutory conciliation, and reflected in approacteeissues of power and rights described
by statutory bodies in this research. Examplesutelthe provision of advice and
interventions to promote outcomes which are coasiswvith the legislation, the use of
shuttle conciliation and other adjustments to diatédn processes to address issues of
safety or power, and deferring the signing of agrexsts reached in conciliation in order

for vulnerable parties to seek advice.

‘Enablers’ for effective participation and strategji® remove potential barriers:

To address the question ‘tfow can we make this dispute suitable for conddlid’ it is
critical to identify potential barriers to partieipon and resolution and employ strategies
and approaches to address these. This researchidtdghted the importance of
identifying ‘enablers’ for effective participatioparticularly for people with disabilities.
Examples include adjustments to timing, pace, lonaand number of conferences to
accommodate the needs of parties, and use of coroation and visual aids/tools to
facilitate understanding and participation in theogess. The use of educative and

advisory processes in pre-conciliation processssalsd been identified as important for
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enabling effective participation of parties and redding potential resistance or barriers

to trying to resolve the dispute through concitiati

Knowledge and skills of decision makers and caatoils to address identified issues:

The critiques on statutory conciliation and thediimgs of this research have pointed to
the critical importance of the specialist skillsdaknowledge of conciliators for
addressing the issues of power, rights and inte&sparties in statutory conciliation. A
key component of an ‘enabling model of decision mgkis the need to take into
account the knowledge and skills of decision makard conciliators to identify and
work with these issues. The research findings aom phedominant focus on party
characteristics and factors such as attitudes eweld of hostility, point to the need to
consider conciliator skills in dealing with higlordlict and capacity for ‘critical
reflection’ on practic&® This includes the need to guard against the uspasitive
criteria’ of desirable party characteristics. Tresearch has also highlighted the need to
consider the level of awareness and knowledgegtitsibased approaches to capacity
and supported decision making for people with digeds. While issues of gender and
culture were not specifically addressed in thigaesh, these issues are equally important
for decision makers and conciliators to recogniseam ‘enabling model of decision
making’®®° The examples of required knowledge and skills aiailiators provided in
Table 7 could also be expanded by articulatingcthre competencies of conciliators for

dealing with particular types of dispufis.

%4 The concept of ‘critical reflection’ is identifiedy Hardy and Rundle as a core component of an
‘inclusive model of ethical decision makindCritical reflection is about the practitioner ‘apéng] up
their decision making to scrutiny by self and othiera way that will lead to better future practicélardy
and Rundleabove n 66280-1.

%5 | ola Ojelabi, for example, highlights the need AIDR practitioners to demonstrate an awareness of
issues of culture, engage actively with partiesissues of culture relevant to the dispute and take
interventionist approach where necessary. See, Q@kabi, ‘Dispute Resolution and the Demonisatién
Culture’ (2014) 25(1Australasian Dispute Resolution Jourrgf, 37-8.

%% pavid Bryson and Mark McPherson, for example, peepa list of ‘core competencies’ required for
conciliators to balance the requirements of workinilin a statutory framework and the goal of sagkan
agreement between the parties in the context okevie compensation or equal opportunity disputez S
David Bryson and Mark McPherson, ‘Pathways to LemnConciliator Core Competencies’ (1998)1 (3)
ADR Bulletin45.
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Identification of contextual factors which may affehe referral of the matter to
conciliation:

Factors such as the availability of other complae#sblution options and other avenues to
address the issues in the complaints, such astigagen or tribunal processes, need to
be taken into account when identifying approachiesivmay ‘make a matter suitable for
conciliation’. An ‘enabling model of decision malinrequires statutory bodies to
articulate the relationship between conciliatiord ather complaint resolution options,
the threshold and criteria for referring mattersnestigation or regulatory authorities,
and the types of individual and systemic outconaseaed by conciliation compared to
tribunal or court processes. These processesd@atonsideration of options such as
‘splitting complaints’ to exclude matters such ssuies of alleged misconduct or public
safety. This research has also highlighted the feedome statutory bodies to take an
advisory or educative role with regulatory authestsuch as professional boards when
consulting on the option of conciliation for deglimith a complaint®’ The quality of
information provided to parties about other avenioesdealing with the complaint can
affect the ability of parties to make informed démns to participate in conciliation, and

their willingness and attitudes towards the process

7.4.4 Considerations for development and implementian

The efficacy of an ‘enabling model of decision nmakiwill rely to a large extent on
equal attention being given to the ‘enablers’ fdfedive participation, and to the
safeguarding mechanisms which may be needed togbeosafe participation and fair
outcomes for parties. In order to ensure apprap@atess to conciliation, this proposed
model will also require statutory bodies to recegnivhen a matter may not be suitable
for conciliation because of the limitations of #kil resources or capacity of the
organisation to address the particular needs opé#nges or the nature of the dispute, or

the availability of adequate safeguarding mechasism

%7 See discussion on the obligations underHbalth Practitioner Regulation National Laas enacted in
each State and Territoiy Chapter Four [Part 4.3.2] and [Part 4.6.5].
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Table 7. Components of an enabling model of decision making

Ways of ‘making matters suitable’ for conciliation

Safeguarding mechanisms

Enablers for participation

Mechanisms and strategies include

Use of intake and pre-conciliation
processes to assess issues of power, sa
or potential harms

Use of advisory and interventionist roles
promote outcomes which are consistent
with the legislation

Use of shuttle conciliation, teleconferenc
or other adjustments to conciliation
processes to address issues of power or
safety

Planned use of private sessions to monit
safety and fairness of process with
vulnerable parties

Not requiring agreements to be signed o
the day of the conference so that vulners
parties can seek advice

Involvement of advocates, representative
or support people with specific roles to
address identified issues

Appropriate matching of conciliators and
parties

fety

te

h
ble

2S

Approaches and strategies include:

Use of educative and advisory processeg
in pre-conciliation processes and within
conciliation

Use of co-conciliation or shuttle
conciliation to address the particular nee
of parties or nature of the dispute
Involvement of advocates, representative
or support people

Adjustments to timing, pace, location ang
number of conferences to accommodate
needs of parties

Use of communication and visual aids/to
to facilitate understanding and participati
in the process

Consideration of ‘supported decision-
making’ processes for enabling
participation and informed decision maki
for people requiring assistance

Use of ‘early conciliation’ approaches su
as not requiring written responses by
respondents

Knowledge & skills of decision makers/
conciliators

Contextual factors affecting referrals

Key knowledge and skills include:

Working with party expectations ar
possible reasons for resistance

Ability to recognise and address barriers
participation and resolution

Working with high conflict disputes, pows
imbalances and dynamics

ADR theory and practice, particularly
relation to theories of power and conflict
Knowledge of the substantive law a
skills in using both ‘rights-based’ ar
‘interest-based’ approaches
Awareness of potential unconscious
cognitive biases and capacity for ‘critig
reflection’ on practice
Knowledge of rights-based approaches
capacity and supported decision making
people with disabilities

Awareness of issues of gender and cultu
Assessment of potential trauma, harms

¢

n

nd
d

or
al

to
for

re
or

violence

Approaches to contextual factors include:

Clarity on role and potential benefits of
conciliation compared to other complaint
resolution options

Clarity on the threshold and criteria for
referring matters to investigation or
regulatory authorities

Provision of information on the types of
individual and systemic outcomes achieV
through conciliation compared to tribunal
or court processes

Consideration of ‘splitting complaints’ or
referring parts of complaints to conciliatig
while issues of public safety/interest are
being addressed by other processes
Taking a beneficial or purposive
interpretation of legislative requirements
assess the likelihood of resolution throug
conciliation
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>
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Each of the key components outlined above repressignificant areas for further
development. The proposed framework for an ‘enghbiiodel of decision making’ offers
a way forward for the development and implementatiof new approaches to

determining the suitability and ensuring approgriand fair access to conciliation.

7.5 Recommendations for future development and reaech

The findings of this research point to a number significant areas for future
development and research. These findings, inclutiedevel of interest expressed by the
participating statutory bodies, indicate the impode of further targeted research on
decision making about the suitability of matters donciliation. It is recommended that
future research on conciliation include empirideaarch on case examples of decision
making on the suitability of matters for concil@ti comparative data analysis on rates of
referral of matters to conciliation, and documentedsons for decisions by statutory
bodies. The findings also suggest the importancespefcific research on issues of
resistance and negative attitudes of parties tosvaahciliation in order to identify
underlying reasons and options to address these.cbimmon challenges reported by
statutory bodies in balancing legislative requirateeto assess or investigate the
substance of complaints, and to endeavour to resodwnplaints through conciliation,

also warrant further attention and research.

This research has also identified the impact okwottomplaint resolution options on
referrals to conciliation, and a possible legiskatirend of including more options and
flexibility in approaches to complaint resolutioffhis suggests the importance of
statutory bodies articulating not only models ofi@tation, but also different models of
statutory complaints resolution processes. Theoresgs of the participating statutory
bodies to this research highlighted common intsrest developing shared practice

frameworks for meeting the particular challengesstftutory ADR process&® The

%8 See discussion of the formation of a ‘StatutoryR\Bpecial Interest Group’ in Lynne Coulson Barr,
‘Coach, Compliance Officer or Peace Maker: Respumtlh Expectations and Practice Issues in Statutory
ADR’ (Paper presented at the"Rational Mediation Conference, Melbourne, 11 Seyiter 2014)
<http://www.slideshare.net/NationalMediationConfere/tuesday-savoy-room-3-16301650lynne-coulson-

barr>.
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proposed ‘enabling model of decision making’ coalsily be adapted and applied to
other forms of statutory ADR processes.

The particular focus in this research on the quoastof appropriate access and
participation of people with disabilities in conation has confirmed the importance of
greater attention being given to this issue andnibed for more targeted research on
ways of ensuring equality of access for people wdigabilities to all forms of ADR

processes. The research has also identified signifiopportunities to develop the
application of contemporary rights-based concejtsapacity and supported decision

making for people with disabilities to ADR processe

7.6 Conclusion

This research has highlighted the significant anthmlex issues involved in current
approaches to decision making on the suitabilitynatters for conciliation, and the way
in which those approaches may unwittingly limit @€ to conciliation as a means of
resolving disputes. At the same time, this resehashidentified positive developments in
the approaches being adopted by statutory bodidso@portunities to build on the
presumptive approaches to suitability, models airl{e conciliation’ and new ways of
thinking about the suitability of disputes for cdiation. There are also significant
opportunities to incorporate rights-based approsd¢bhecapacity and supported decision
making into statutory bodies’ approaches to théig@pation of people with disabilities in
conciliation. The findings of this research, and groposed ‘enabling model of decision
making’, therefore offer important contributionsthe further development of approaches
to enable appropriate and equal access to commijaparticularly for people with
disabilities.
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<http://www.hcscc.sa.gov.au/wp-content/uploads/208/1ealth-and-Community-
Services-Complaints-Commissioner-Easy-Read.pdf>

Health and Community Services Complaints Commissio8A,Conciliation Policy
(Internal draft)

Health and Community Services Complaints Commigsio8A,Financial
Compensatior- Conciliation (Internal draft)

Health and Disability Services Complaints Office, WA
Health and Disability Services Complaints OfficeAYAnnual Reports
<https://www.hadsco.wa.gov.au/publications/annuegorts.cfm>

Health and Disability Services Complaints OfficeAWComplaints Process
<https://www.hadsco.wa.gov.au/complaints/index.cfm>

Health and Disability Services Complaints OfficeAWWnformation Sheets
<https://www.hadsco.wa.gov.au/publications/info etkefm>

Health and Disability Services Complaints OfficeAWCase Study Library [Outcomes]
<https://www.collaborateandlearn.hadsco.wa.govau/layouts/15/start.aspx#/SitePage
s/Resources.aspx#CaseStudy>

Health Quality and Complaints Commission, Qld

Health Quality and Complaints Commission, Qld
<http://www.hqcc.qgld.gov.au/> [Site no longer aghik, as the Health Quality and
Complaints Commission ceased operations on 30 20w

Health Quality and Complaints Commission, Q@anciliating a Complaint [Fact Sheet]

Health Quality and Complaints Commission, Qddsessment and Recommendations
Meeting — Terms of Referen@aternal document)

Health Complaints Commissioner Tasmania
Health Complaints Commissioner Tasmawianual Reports
<http://www.healthcomplaints.tas.gov.au/publicatioand_media/annual_reports>

Health Complaints Commissioner Tasmadiamplaints Process
<http://www.healthcomplaints.tas.gov.au/making_amplaint/complaints_process>
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Health Complaints Commissioner Tasmadianciliation
<http://www.healthcomplaints.tas.gov.au/__datafs#gef file/0008/254456/Conciliatio
n.pdf>

Health Complaints Commissioner Tasmafiase Summaries. Finalised in Conciliation.
[Outcomes]
<http://www.healthcomplaints.tas.gov.au/publicatioand_media/case_summaries/cases
_finalised_in_conciliation>

NSW Ombudsman
NSW Ombudsmarmnnual Reports
<https://www.ombo.nsw.gov.au/news-and-publicatipablications/annual-reports>

NSW OmbudsmarQptions When Dealing with Your Complaint
<https://www.ombo.nsw.gov.au/complaints/making-aaptaint/our-options-when-
dealing-with-your-complaint>

NSW OmbudsmarComplaints about Community and Disability Services
<http://www.ombo.nsw.gov.au/what-we-do/our-work/aamity-and-disability-
services/complaints-about-community-and-disabBiyvices>

NSW Ombudsmartiandling Complaints
<https://www.ombo.nsw.gov.au/news-and-publicatipablications/fact-
sheets/community-and-disability-services/handlingiplaints-csd02>

NSW Ombudsmargreement to Conciliate [provided to participants]

Northern Territory Anti-Discrimination Commission
Northern Territory Anti-Discrimination CommissioAnnual Reports
<http://www.adc.nt.gov.au/resources/publicatiormslht

Northern Territory Anti-Discrimination Commissio@omplaints. Frequently Asked
Questions<http://www.adc.nt.gov.au/complaints/complaint_fags1>

Office of the Health Services Commissioner, Vic.
Office of the Health Services Commissioner, VAnnual Reports
<http://www.health.vic.gov.au/hsc/resources/anremhtm>

Office of the Health Services Commissioner, V@@anciliation under the Health
Services (Conciliation & Review) Act 1987
<http://www.health.vic.gov.au/hsc/resources/coatitin. htm>

Office of the Health Services Commissioner, Vioformation for Complainants
<http://www.health.vic.gov.au/hsc/resources/infattam>

Office of the Health Services Commissioner, Vitrocedures Manual — Version 1
(Internal publication, February 2011)
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Victorian Equal Opportunity & Human Rights Commission

Victorian Equal Opportunity & Human Rights CommasjAnnual Reports
<http://www.humanrightscommission.vic.gov.au/ingep/our-resources-and-
publications/annual-reports>

Victorian Equal Opportunity & Human Rights CommasiMaking a Complaint
<http://www.humanrightscommission.vic.gov.au/ingd»p/making-a-
complaint/complaints>

Victorian Equal Opportunity & Human Rights Commasijlnformation about Making a
Complaint
<http://www.humanrightscommission.vic.gov.au/ingewp/our-resources-and-
publications/brochures/item/110-information-on-nmagka-complaint-feb-2012>

Victorian Equal Opportunity & Human Rights CommasiHow to Make a Complaint
about Discrimination — Easy English
<http://www.humanrightscommission.vic.gov.au/ingdyp/news-and-events/item/1176-
information-in-easy-english>

Victorian Equal Opportunity & Human Rights CommasiEvolution of Enquiries and
Complaints at the Victorian Equal Opportunity & HamRights Commission
<http://www.humanrightscommission.vic.gov.au/ingdyp/news-and-
events/profiles/item/890-the-evolution-of-enquirsesd-complaints-at-the-victorian-
equal-opportunity-and-human-rights-commission->

Victorian Equal Opportunity & Human Rights Commas; ‘Factors Influencing the
Resolution of Complaints Lodged under tgual Opportunity Act 199%Preliminary
Study Paper, internal publication, August 2007)

Victorian Equal Opportunity & Human Rights Comm@siDispute Resolution Manual
(Internal publication, March 2012)

D.2 Other — Standards, policy and procedural mategls

Australian Health Practitioner Regulation Authoriyorking with Health Complaints
Entities
<http://www.ahpra.gov.au/Notifications/About-notiditions/Working-with-health-
complaints-entities.aspx>

Consumer Affairs VictoriaConciliation Policy
<https://www.consumer.vic.gov.au/about-us/who-we-and-what-we-do/our-role-
scope-and-policies/conciliation-policy>

Department of Social Servicddational Disability Advocacy FramewofRugust 2012)

<https://www.dss.gov.au/our-responsibilities/disigpand-carers/publications-
articles/national-disability-advocacy-program/natibdisability-advocacy-framework>
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Department of Social Servicd3isability Advocacy Standards and Key Performance
Indicators(2012)
<https://www.dss.gov.au/our-responsibilities/disiazand-carers/standards-and-quality-
assurance/disability-services-standards-advocarydatds-2012>

Mediator Standards BoarNational Mediator Accreditation System: Australidational
Mediator Standard$July 2015) Mediator Standards Board
<http://www.msb.org.au/mediator-standards/nationatiator-accreditation-system-
nmas>

National Mediator Accreditation Systeustralian National Mediator Standards:
Approval Standard§September 2007)

National Mediator Accreditation Systeustralian National Mediator Standards:
Approval StandardéAmended November 2008)

National Mediator Accreditation Systeustralian National Mediator Standards:
Practice StandardéSeptember 2007)

National Mediator Accreditation Systedwustralian National Mediator Standards:
Practice StandardéAmended March 2012)

NSW OmbudsmariThe Complaint Handler's Tool KfNSW Government, 2nd ed,
2004)
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APPENDIX A PARTICIPATING STATUTORY BODIES

Name of body

Jurisdictions

1. Human Rights Commission, A(

1a) Health Services, Disability Services

1b) Discrimination, Equal Opportunity,
Human Rights

(Separate responses were provided by th
two Commissioners dealing separately w
the above jurisdictions)

e
ith

2. Health and Community Services Health Services, Disability Services
Complaints Commission, NT

3. Health Quality and Complaints Health Services, Disability Services
Commission, Qld

4. Health and Disability Services Health Services, Disability Services
Complaints Office (formerly the
Office of Health Review), WA

5. Health Complaints Commissioner, | Health Services
Tas.

6. Health Care Complaints Health Services
Commission, NSW

7. Health and Community Services Health Services, Disability Services
Complaints Commissioner, SA

8. Office of the Health Services Health Services
Commissioner, Vic.

9. NSW Ombudsman Disability Services

10. Victorian Equal Opportunity &
Human Rights Commission

Discrimination, Equal Opportunity, Huma|
Rights

Office of the Anti-Discrimination
Commissioner, Tas.

(Known as Equal Opportunity Tasmani
from 15 November 2015)

11.

Discrimination, Equal Opportunity

221



12. Equal Opportunity Commission, SAl  Discrimination,uafjOpportunity

13. Equal Opportunity Commission, WA  Discrimination, U Opportunity

14. Anti-Discrimination Commission, | Discrimination, Equal Opportunity
NT

15. Anti-Discrimination Commission, | Discrimination, Equal Opportunity

Qld

16. Anti-Discrimination Board, NSW Discrimination, EguOpportunity

17. Australian Human Rights Discrimination, Human Rights
Commission (formerly Human Rights
& Equal Opportunity Commission)

* The Health Quality and Complaints Commission (HQ)Ceased operations on 30 June
2014 and was replaced by the Office of the Healtib@dsman established under the
Health Ombudsman Act 201QId). The Office of the Health Ombudsman was not
included in this research as the empirical reselaachbeen completed at the time of its
establishment.

Note: The Victorian Disability Services Commissiordid not participate as a statutory
body in this research due to the researcher’sipnsas Deputy Commissioner and role as
a decision maker on the conciliation of complaints.
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APPENDIX B CODING USED FOR RESPONDENTS

The following codes were used to identify the remss to the surveys and interviews
according to the type of complaints dealt with by statutory body. Two codes were used
for the ACT Human Rights Commission, as separatpaeses were provided for health
and disability complaints, and for discriminatiaongplaints. Two codes were also used for
the Australian Human Rights Commission as sepamsponses were provided, one
relating to the Commission’s dealing with all typEfsdiscrimination complaints, and one

by the Disability Discrimination Commissioner.

Type of jurisdiction Codes

Health Services & Disability Services HDS-1, HDS-2, HDS-3, HDS-4

Health Services HS-1, HS-2, HS-3,

Disability Services DS-1

Discrimination, Equal Opportunity, HumgrDEO-1, DEO-2, DEO-3, DEO-4, DEO-4,

Rights DEO-5, DEO-6, DEO-7, DEO-8, DEO-9,
DEO-10
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APPENDIX C OVERVIEW OF RESEARCH PROCESSES FOR REQUESTS
AND PARTICIPATION IN THE RESEARCH

1. Process for requesting participation of statutory lodies

A letter outlining the purpose and undertakingshef research was sent by post and by
email to the Commissioners or heads of the statubodies, using publicly available
addresses. This letter requested their organissatiparticipation in this research, and
included an explanatory statement and a form pnoegicconsent and agreement to
participate®® The correspondence was sent on Monash Univelsitgrhead, with
contact details of the researcher’s supervisor thedresearcher’'s Monash University
student email.

2. Agreements and consents
The consent form provided options for identificatiof statutory bodies participating in
this research. These options included consent tdebdified by name as a patrticipant in
the research and the options for the organisatimsponses to be identified either by
name or by the types of complaints handled. A affthe survey form developed for this
research was also included in this initial corregfamce to enable organisations to make
an informed choice to participate.

3. Outcome of requests to participate
All 17 statutory bodies agreed to participate iis tiesearch. For one statutory body, this
required agreements being sought and obtained in@mndividual Commissioners with
separate jurisdictional responsibilities within tihvee Commission, one for discrimination
complaints and one for health and disability sesicomplaint§’® This meant that there
was a total of 18 respondents for interviews wihighe conducted for this research.

4. Consents to be identified as participants in the earch
All statutory bodies provided consent to be idéstifas participants in the research, and
10 consents were received to identify the orgaloisat responses by name. A decision
was made to adopt a uniform approach of using & ¢oddentify responses only by

types of complaints handled rather than identifjnemrganisations by name and others

%9 gSee Appendix D- Research Instruments: D.1 ‘RequestParticipate’ letter, D.2 ‘Explanatory
Statement’, and D.3 ‘Agreement & Consent to Pauéita’.
670 australian Human Rights Commission, ACT.
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by type only’™ Participating statutory bodies are, however, iifiedt by name when
legislative provisions and publicly available mé&ks such as information/fact sheets and

websites are discussed separately to the respprsaded in the surveys and interviews.

One exception was made to the identification of résponses from participants in the
research. The former Federal Disability DiscrimimatCommissioner at the Australian
Human Rights Commission, Graeme Innes, was inteedefor his perspectives on
ensuring appropriate access and participation opleewith disabilities in conciliation
processes. Where appropriate, his responses emtfigd in the discussion in Chapter
Six on this topic. This interview was conductechddition to the interviews conducted as
a follow-up to the completed surveys for this reskaand was not included in the
collated results set out in Appendix E.

5. Conduct of interviews and confirmation of transcripts
The original research design contemplated a samwipfellow-up interviews based on
self-selection and willingness of statutory bodies participate in these follow-up
interviews. However, all of the selected statutbodies agreed to participate in these
interviews. Interviewees were provided with an axgltory statement about the research
and a consent form which allowed for optional const® use of audiotape, and an
agreement by the researcher to provide a transofiptie interview for checking and
approval’® For each interview a draft transcript was providedhe interviewee for
checking and confirmation. In 15 out of the 19 imikews conducted, transcripts were
produced from an audio recording of the interviewgh the remainder produced from
notes taken at the interview. In each case, theniwee and the organisation had the
opportunity to make any amendments or additionthéorecord that they felt would be
appropriate to reflect the practices of their ofgation. For some organisations, the
confirmation of interview records was delayed ttowl additional information or a
follow-up interview to capture the outcomes of ews, legislative amendments or
planned changes in approaches to conciliation.

6. Analysis and coding of survey responses and intaéew transcripts

The surveys and interview responses were analy@ad an open and selective coding

process. This included the analysis of 88,264 waordsterview transcripts.

671 See Appendix B for explanation of coding useditmiify responses for each statutory body by type.
672 See Appendix D.5 and D.6.
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APPENDIX D RESEARCH INSTRUMENTS
D.1 REQUEST TO PARTICIPATE

Request letter to participate for research on ‘Dedion making on the suitability of
disputes for statutory conciliation’

Lynne Coulson Barr

C/- Dr Bronwyn Naylor

Senior Lecturer & Director of Equity
Law Faculty

MONASH UNIVERSITY VIC 3800

<insert Name of Commissioner/CEO>
<insert Name of Statutory Body and address>

Request to participate for research on “Decision mking on the suitability of disputes for
statutory conciliation” [Project Number: CF10/2795—- 2010001586]

| write to request your participation in the abaoaned research project which | am conducting
with Dr Bronwyn Naylor, Senior Lecturer Monash Uaigity Law Faculty, towards a Doctorate
of Juridical Science at Monash University. In agbitto my student researcher role, | hold the
position of Deputy Commissioner with the Victori@nsability Services Commissioner which

provides me with an appreciation of the work oftugtary complaints bodies, and the issues
associated with determining the suitability of raeggtfor conciliation.

The aim of this research is to identify the keytdas, criteria and processes that are currently
being used to determine suitability of disputesdonciliation by Australian statutory complaints
bodies with the following jurisdictions:

= health services

» disability services

= discrimination, equal opportunity, and human rights

This research aims to be of benefit to particigptinganisations by articulating current practices,
and by providing a framework to inform best praetan decision making about the suitability of
disputes for statutory conciliation. | am requegtyour participation because your organisation is
included in the target group of statutory bodiestfids research.

| have provided an Explanatory Statement regarthiegesearch, together with a scoping survey,
a letter of agreement to participate and associ@iedent form which | request that you consider
and return to me.

| would appreciate if you could complete and rettlie enclosed documents and survey by
<insert date>

Please do not hesitate to contact me if you hayegaestions about this research or any of the
enclosed documents.

Yours Sincerely

Lynne Coulson Barr
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D.2 EXPLANATORY STATEMENT

Explanatory Statement

8 November 2010

Research Title: Decision making on the suitabilityf disputes for statutory conciliation
This information sheet is for you to keep.

My name is Lynne Coulson Barr and | am conductingesearch project with Dr Bronwyn
Naylor, Senior Lecturer Monash University Law Fagultowards a Doctorate of Juridical
Science at Monash University. This means thatlll lvé writing a 50,000 word thesis which is
the equivalent of a 150 page book.

The aim and purpose of the research

Over the past few decades, legislation has beectegh&n a range of jurisdictions to provide for
complaints or disputes to be referred to concdiatiSuch legislation may expressly or implicitly
refer to a determination as to whether a mattesugable’ for conciliation, but not provide any
criteria for determining suitability nor define tl@proach or type of conciliation model to be
used in the particular jurisdiction.

This research will examine how statutory complabusies decide whether a dispute is suitable
for conciliation and what factors influence theseidions. In particular, the research will seek to
identify how this decision making can ensure appadp access to conciliation as a means of
resolving disputes, particularly for people witbisability.

The aim of this research is to identify the keytdas, criteria and processes that are currently
being used to determine suitability of disputesdonciliation by Australian statutory complaints
bodies with the following jurisdictions:

= health services

» disability services

= discrimination, equal opportunity, and human rights

The research findings will be analysed with the afmproposing a framework of guiding
principles and criteria to inform best practicedicision making about the suitability of disputes
for conciliation.

Why have you been chosen as a participant?
You have been chosen because your organisatiomcligded in the target group of statutory
bodies for this research. Your details have be¢aindd from your website.

Possible benefits

This research aims to be of benefit to particigptinganisations by articulating current practices,
and by providing a framework to inform best pragton decision making about the suitability of
disputes for statutory conciliation.

What does the research involve?

The research involves completion of a survey aedoftion of participating in a follow up semi-
structured interview. | can be contacted by phoneroail to answer any queries regarding the
research and the information being sought in timeeguor interviews. (Please see contact details
on next page.)
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How much time will the research take?

It is anticipated that the completion of the survey will take approximately 30 minutes.

The interviews are designed to take approximately one hour. Participants may be invited to
participate in a follow up interview if there is mutual interest in exploring further details.

Inconvenience/discomfort

As you are being asked to provide responses based on your professional experience and role in
your organisation, it is unlikely that you will experience any discomfort beyond the normal
experience of everyday work or inconvenience other than the time taken to participate.

Can | withdraw from the research?

Being in this study is voluntary and you are under no obligation to consent to participation.
However, if you do consent to participate and later wish to withdraw, you are requested to do this
prior to the interview transcript being approved.

Confidentiality

Individual participants will not be identified in the research thesis or any publications arising
from it. Your responses will be confidential and de-identified. If your organisation provides
consent for an identifiable form of reporting, this identification can be limited to the
type/jurisdiction of the organisation and codes will be used to distinguish responses of similar
organisations.

Storage of data

Storage of the data collected will adhere to the University regulations and kept in a locked
cupboard/filing cabinet for 5 years. A report of the study may be submitted for publication, but
individual participants will not be identifiable in such a report.

Use of data for other purposes

The de-identified data and findings of this research may also be used in presentations or
publications for the purpose of contributing to the knowledge base and practice of individuals and
organisations dealing with similar issues.

Results or further information
If you would like to be informed of the researchf you have a complaint concerning the

findings, please contact Lynne Coulson Barr pmanner in which this research [Project
b Number: CF10/2795 — 2010001586] is being
In appreciation of your participation in this conducted, please contact:
research, | would be happy to give a
presentation of the results to the organisatior. If
you would like to contact the researchers abqut
any aspect of this study, please contact the
Chief Investigator:
Dr Bronwyn Naylor Executive Officer
Senior Lecturer & Director of Equity Monash University Human Research Ethics
Monash Law Faculty
Monash University VIC 3800
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D.3 AGREEMENT & CONSENT TO PARTICIPATE IN RESEARCH

Dear Ms Coulson Barr

Agreement to participate for research on “Decision making on the suitability of disputes
for statutory conciliation”

Thank you for your request to respond to a survey and to participate in a follow up
interview for the above-named research.

| have read and understood the Explanatory Statement regarding the research [Project
Number: CF10/2795 — 2010001586] and hereby agree to participate in this research.
Please refer to the consent form for details of the extent and conditions of the
participation of myself and my organisation.

Yours Sincerely,

<insert signature >

<insert name of the above signatory>
<insert above signatory’s position>
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Consent Form — Agreement to participate in research

Title: Decision making on the suitability of dispues for statutory conciliation

NOTE: This consent form will remain with the Monash émsity researcher for their
records

| agree to take part in the Monash University reseah project specified above. |
have had the project explained to me, and | have &l the Explanatory Statement,
which | keep for my records. | understand that ageeing to take part means that:

1. | agree that my organisation can be identifrethe research

by name as a participant [] Yes [ ] No
2. | agree that the responses of my organisatinrbeadentified
by namend/or [ ] Yes [ ] No

3. | agree that the responses of my organisatiorbeadentified
in the research by the type of complaintsdheoh
(i.e. health services, disability services, disiniation, equal opportunity,

and human rights) [] Yes [ ] No
4. | agree to be approached for an interview byréisearcher

following completion of the survey [ ] Yes [ ] No

and/or
5. | agree to pass on the researcher’s invitatioapfwropriate staff,

who will contact the researcher directly [ ] Yes [ ] No
and

| understand that:

a)

b)

<)

d)

my participation is voluntary, that | can choose togparticipate in part or all of
the project, and that | can withdraw at any stagée project without being
penalised or disadvantaged in any way.

any data that the researcher extracts from theegwand interview for use in
reports or published findings will not, under armgcemstances, contain names or
identifying characteristics other than agreed tovab

a separate consent form will be provided for pgoditton in interviews and a
transcript of interviews will be provided to theaarviewee for approval before it
is included in the write up of the research.

any information | provide, other than what is palyliavailable, is confidential
and will not be identified in any reports on thejpct or to any other party unless
by express agreement

no information that could lead to the identificatiof any individual will be
disclosed in any reports on the project, or to amgr party unless by express
agreement.

The data from the survey, interview, transcriptiattdpe will be kept in a secure
storage and accessible to the research team.
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g) the data will be destroyed after a 5 year periddssl consent to it being used in
future research.

PartiCipant’s NaMIE. .. ......c.i i e e e e e e
POSItION Title. ..o e

OrganiSationN’S NAIME.. ... .t e e e e e e e et e et e e e e n e
CoNntact €Mall.... ...
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D.4 SURVEY FORM

Survey Form for Research Project: CF10/2795 — 2010001586
Title: Decision making on the suitability of disputes for statutory
conciliation

Part A: Information about Research Project & Respondent details

This research is being conducted towards a Doctorate of Juridical Science. Please refer to the
Explanatory Statement for details of the aims and purpose of this research. Your contribution to
this research is appreciated.

For any questions about this research or form please contact the researcher:

Name of Researcher. Lynne Coulson Barr

Return completed forms to:

Electronic responses to: Lynne Coulson Barr

Hard copy responses to:

Respondent Details:

Name of statutory body/position

Contact details of person for clarification of| Name:
survey responses if needed.

Note: These details will be kept confidential an
will only be used for the purposes of clarificatip
of responses.

gosition:

Contact details:

Date completed

Can your organisation be approached for a follow up interview?[ ] Yes [ ] No

(If completing electronically, please use mouse to left double-click on the relevant box and
choose ‘checked’ and ‘ok’)

Contact person for making arrangements for| Name:
Interview Position:
Contact details:

Requests/comments re arrangements:
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Part B: Survey Questions for Research Project CF1@795 — 2010001586
(If completing electronically, delete lines to typeswers, and use mouse to left double-click on
the relevant box and choose ‘checked’ and ‘ok’)

1. What documentation does your organisation have ons conciliation model and
objectives?

Can these be made available to the researcher? [] Yes[] No

(If yes, please attach)

2. Does your organisation have a written policy on cteria and/or decision making on
suitability of matters for conciliation? [ ] Yes[] No

If yes, can the researcher have access to this @yi? ] Yes[] No
(If yes, please attach)

3. Does your organisation’s approach to conciliationriclude:
(Please add comments as appropriatectgommon’, ‘not possible’ etc)

a)Conciliation conferences []Yes []No Comments
(face to face meetings of parties)

b)Telephone conference (facilitated [ ] Yes [ ] No
discussions

between parties, with one or both
being on the phone)

c) Video conference(facilitated ] Yes ] No
discussions

between parties, with one or both
being on a video link)

d) Shuttle conciliation (conciliator [] Yes [ ] No
facilitating exchange of

information/proposals back and forth

between parties, either in addition to,

or instead of, facilitating a conference

e)Separate meetings with parties L] Yes [ ] No
(before or during a conciliation
conference, or as a separate process
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f) Co-conciliation []Yes [ No

(two conciliators facilitating
conferences)

g) Involvement of legal L] Yes ] No
representatives in conferences or
negotiations

h) Involvement of advocates or other [] Yes [ ] No
support people

i) Obtaining expert or independent [ ] Yes ] No
opinions

j) Other (please specify)

Who conducts conciliations in your organisation? Rlease provide position titles rather
than names.)

made?

Who makes the decision about referral of matters toconciliation and what is the
process for this decision-making?Rlease provide position titles rather than names.)

What factors are taken into account when deciding tvether a matter should be
referred to conciliation? ( Please include all factors including organisadidagislative
factors)

How are factors such as capacity to participate ompower imbalances taken into
account?

How often are decisions made that a matter is notugable to refer to conciliation?
[] Rarely [ ] Not often[ ] Often [ ] Very often
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11.

12.

What are the most common reasons for decisions tha matter cannot be conciliated
after it has been referred to conciliationAPlease comment if different from those above.)

Has your organisation made any changes over time iils approach to conciliation, or
decision making about suitability, that may be relgant for this research to consider?
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D.5 EXPLANATORY STATEMENT FOR PARTICIPANTS OF INTER VIEWS

Explanatory Statement
For participants in interviews

8 November 2010
Research Title:
Decision making on the suitability of disputes foistatutory conciliation
This information sheet is for you to keep.

My name is Lynne Coulson Barr and | am conductingesearch project with Dr Bronwyn
Naylor, Senior Lecturer Monash University Law Fagultowards a Doctorate of Juridical
Science at Monash University. This means thatlll lvé writing a 50,000 word thesis which is
the equivalent of a 150 page book.

The aim and purpose of the research

Over the past few decades, legislation has beettexh&n a range of jurisdictions to provide for
complaints or disputes to be referred to conctiatiSuch legislation may expressly or implicitly
refer to a determination as to whether a mattesugable’ for conciliation, but not provide any
criteria for determining suitability nor define tlproach or type of conciliation model to be
used in the particular jurisdiction.

This research will examine how statutory complabusies decide whether a dispute is suitable
for conciliation and what factors influence theseidions. In particular, the research will seek to
identify how this decision making can ensure appab@ access to conciliation as a means of
resolving disputes, particularly for people witbisability.

The aim of this research is to identify the keytdas, criteria and processes that are currently
being used to determine suitability of disputesdonciliation by Australian statutory complaints
bodies with the following jurisdictions:

= health services

= disability services

= discrimination, equal opportunity, and human rights

The research findings will be analysed with the aimproposing a framework of guiding
principles and criteria to inform best practicedecision making about the suitability of disputes
for conciliation.

Why have you been chosen as a participant?
You have been chosen because your organisatiomcligdied in the target group of statutory
bodies for this research and you have indicated yuerest in being interviewed.

Possible benefits

This research aims to be of benefit to particigptinganisations by articulating current practices,
and by providing a framework to inform best pragton decision making about the suitability of
disputes for statutory conciliation.

What does the research involve?

This part of the research involves participationairsemi-structured interview which is being
conducted as a follow up to a survey completedday yrganisation. | can be contacted by phone
or email to answer any queries regarding the rebeand the information that has been obtained

236



in the survey or the information that will be sought in the interviews. (Please see contact details
on next page.)

How much time will the research take?
The interviews are designed to take approximately one hour. Participants may be invited to
participate in a follow up interview if there is mutual interest in exploring further details.

Inconvenience/discomfort

As you are being asked to provide responses based on your professional experience and role in
your organisation, it is unlikely that you will experience any discomfort beyond the normal
experience of everyday work or inconvenience other than the time taken to participate.

Can | withdraw from the research?

Being in this study is voluntary and you are under no obligation to consent to participation.
However, if you do consent to participate and later wish to withdraw, you are requested to do this
prior to the interview transcript being approved.

Confidentiality

Individual participants will not be identified in the research thesis or any publications arising

from it. Your individual responses will be confidential and de-identified. Your organisation has

completed a consent form which sets out whether your organisation will be identified by name,
by type of complaints handled or not identified at all.

Storage of data

Storage of the data collected will adhere to the University regulations and kept in a locked
cupboard/filing cabinet for 5 years. A report of the study may be submitted for publication, but
individual participants will not be identifiable in such a report.

Use of data for other purposes

The de-identified data and findings of this research may also be used in presentations or
publications for the purpose of contributing to the knowledge base and practice of individuals and
organisations dealing with similar issues.

Results or further information

If you would like to be informed of the researcHf you have a complaint concerning the
findings, please contact Lynne Coulson Barr pmanner in which this research [Project
Number: CF10/2795 — 2010001586] i
In appreciation of your participation in this being conducted, please contact:
research, | would be happy to give a
presentation of the results to the organisation. If
you would like to contact the researchers abgut
any aspect of this study, please contact the Ghief

)

Investigator:

Dr Bronwyn Naylor Executive Officer

Senior Lecturer & Director of Equity Monash University Human Research
Monash Law Faculty
Monash University VIC 3800

Ethics Committee (MUHREC)
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D.6 CONSENT FORM — PARTICIPANTS OF INTERVIEWS

Consent Form

Consent Form —For participants of interviews

Title: Decision making on the suitability of disputes fostatutory conciliation

NOTE: This consent form will remain with the Monash Uniersity researcher for their
records

| agree to take part in the Monash University regearoject specified above. | have had the
project explained to me, and | have read the Exgitag Statement, which | keep for my records.
I understand that agreeing to take part means that:

1. lagree to be interviewed by the researcher 1.[] Yes [ ] No
2. | agree to allow the interview to be audio-taped 2.[] Yes [ ] No

3. |l agree to participate in a follow up intervidwequested
and if | am able and willing to make myselfidable 3. Yes ] No

and

| understand that:

a) my participation is voluntary, that | can choos¢ teoparticipate in part or all of the
project, and that | can withdraw at any stage efgtoject without being penalised
or disadvantaged in any way.

b) any data that the researcher extracts from interfoe use in reports or published
findings will not, under any circumstances, contames or identifying
characteristics of individuals.

c) | will be given a transcript of interview for my aqoval before it is included in the
write up of the research.

d) If | participate in a follow up interview, this ceent will also apply to that interview
unless | request another consent form to complete.

e) any information | provide, other than what is palgliavailable, is confidential and
will not be identified in any reports on the prdjec to any other party unless by
express agreement

f) no information that could lead to the identificatiof any individual will be
disclosed in any reports on the project, or to @fmer party unless by express
agreement.

g) The data from the interview, transcript/audio-tapk be kept in a secure storage
and accessible to the research team.

h) the data will be destroyed after a 5 year periddaml consent to it being used in
future research.

Pt CIPANTS NMAIME. ...ttt e e e e e e e e e e

S o = =
Date:.......oceevvvvvevveeeee. . Organisation’s NAME: ....ovve v vie e e,
Position title:...........cooeiiii Contact email ..........ccoooviiiiiiin .
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D.7 INTERVIEW QUESTIONS/TOPICS

Questions/Topics: Project Number: CF10/2795 — 201686

1.

10.

Follow up questions from survey responses
I. Clarification of specific responses
II. Is there anything you would have liked to expandrum your answers?
lll. Are there any other areas you think should have beeered by the
guestions?

Specific questions relating to documentation reeiéw.g. conciliation policy

What are some of the challenges for you/your oggitn in making decisions
about suitability for conciliation?

How do you think these decisions are affected kyothjectives or model of your
conciliation process or the availability of othgtions to address the complaint?

Can you give an example of a decision where a mats assessed as not suitable
for conciliation?

If a person with a cognitive impairment or mentaahh issue is involved in a
complaint, how is his/her capacity to participatkeen into account in decision
making?

How are power imbalances and potential risks takiEnaccount in this decision
making?

How does the involvement of legal representativesdoocates/support people in
a matter affect the decision making about its bilitg for conciliation?

Any comments on the legislative requirements/pionis that impact on decision
making?

Any comments on what might be of assistance for poganisation’s approach to
decision making on the suitability of matters fonciliation?
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APPENDIX E RESEARCH RESULTS — COLLATED RESPONSES
Open and selective coding of collated survey andtarview responses
Number of statutory bodies = 17

Number of interview respondents = 18 (There wem r@spondents for the ACT Human
Rights Commission, who provided responses for épasate jurisdictions of
discrimination complaints and health/disability qaaints)

Note: The interview conducted with the former DisigbDiscrimination Commissioner
with the Australian Human Rights Commission wasinoluded in the collated results
because this interview was confined to approaahesdess and participation of people
with disabilities in conciliation.

E.1 TYPES OF OFFICERS WHO MAKE DECISIONS ABOUT REFERRALS TO

CONCILIATION

Type/Title of officers who make decisions about reirals No. of
to conciliation statutory
(may be more than one type per statutory body) bodies
n=17
The Commissioner / Deputy Commissioner 10
Principal Investigation / Review / Conciliation iokr 6
Manager/Team Leader 6
Director 5
Investigation / Conciliation Officer 4
Resolution / Complaint / Assessment officer 4
Case manager 2
Senior Investigation / Conciliation officer 1
Other 2

E.2 TYPES OF OFFICERS WHO CONDUCT CONCILIATIONS

Type/Title of officers who conduct conciliations No. of
(may be more than one type per statutory body) statutory
bodies
n=17
Conciliation/Investigation/Complaints/Resolutiorffiaers 15
Senior Conciliators/Investigators 5
Team leaders / Managers 5
Director Complaints/Chief/Principal Conciliator 4
Independent/external conciliator 2
Case managers 1
Other 2
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E.3 STAGES AT WHICH A DECISION ON REFERRAL TO CONCI LIATION

CAN BE MADE
Stages at which a decision on referral to conciliain can No. of
be made statutory
( may be more than one stage per statutory body) bodies
n=17
End (or towards the end) of assessment stage 6
At any stage of investigation complaint handlingqass 5
assessment / investigation
During the assessment stage 5
After matter is formally accepted 3
End of investigation 3
During initial consultations/ notification of thegies 3
Before matter is formally accepted 1
Following discussion (e.g. with Commissioner) / 1
consideration of complaint
Other 2
E.4 COMMENTS ON IMPACT OF ALTERNATIVES TO CONCILIAT ION
No. of
Comments on impact of alternatives to conciliation interview
(may be more than one comment per statutory body) respondents
n=18
Matter is referred (to court/investigation) if catnbe
resolved through conciliation 6
Preference of parties to resolve in conciliationasmimon 6
Consultation occurs with parties to explain thespand cons
of other options (e.g. court and tribunal) befoeeidions are
made (e.g. to discuss benefits of conciliation andts of
alternatives) 6
Parties often express preference to resolve inilcatan 6
Financial impact / legal costs of court / tribuisah barrier,
supports conciliation 5
Complainant can choose to go to court/tribunal |(or
conciliation’ 5
Extended time required for court / tribunal disagsawvith
complainant 4
Tribunal or investigation processes can be predea® it is
seen to hold providers to account / impose coresps for
issue / preference to have matter heard in cabahal 3
Tribunal / court being open to public and not cdefitial
discussed with complainant 3
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Complaint may be of a nature better suited to ofitecess

(e.g. tribunal, investigation) 2
Issue that mediation/conciliation is also usedriiyunals 2
Funding / financial arrangements support refematdurt or
tribunal, less emphasis on conciliation 1
Ability of court / tribunal to award costs discuds&ith
complainant 1
Inability to conduct conciliation/attempt resoluti@at same
time as other process (e.g. court/tribunal) 1

E.5 COMMENTS ON TYPES OF CHANGES MADE TO APPROACHES TO

CONCILIATION

No. of
Comments on types of changes made to approaches interview
conciliation respondents
(may be more than one comment per statutory body) n=18
Early conciliation/early resolution processes/redu
assessments 8
Conciliation model being reviewed 3
Streamline processes (e.qg. for efficiency / resagreeasons) 3
Modified to ensure more flexibility (including emais on
face-to-face) 3
Increased focus on conciliation 3
Change/broadening of roles or responsibilitiesfbters 2
Reduced referrals due to other resolution options 2

E.6 COMMENTS ON REASONS/ADVANTAGES OF EARLY CONCILI ATION

Comments on reasons/advantages of ‘early conciliati’ No. of
(may be more than one comment per statutory body) interview
respondents
n=10/18
Better outcomes — avoids entrenching positions and
escalation 7
Increasingly promoted and used 6
More flexible / less process driven (avoids needféomal /
written response to complaint, or judgment on sarirst) 4
Better use of resources 2
More timely outcomes 2
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E.7 FREQUENCY OF DECISIONS ON THE UNSUITABILITY OF MATTERS

FOR CONCILIATION

n=18 interview respondents

Rarely 42%
Not often 29%
Could no 18%
answe
Ofter 6%
0% 10% 20% 30% 40%
E.8 COMMENTS ON PRESUMPTIVE APPROACH TO SUITABILITY FOR
CONCILIATION
Comments on presumptive approach to suitability for No. of
conciliation interview
(may be more than one comment per statutory body) respondents
n=18
Conciliation is the ‘starting point’ / presumed edlses are
suitable 9
Conciliate unless there is a strong reason na.tp (isk or
lack of fairness or lack of informed decision) 5
Likelihood of satisfactory resolution through cdiation is
considered 2
Capacity of complainant to participate is still smered 2
Main reason not to proceed is when parties indittegg do
not want to conciliate 1
Focus on adapting conciliation approach to ensuitalslity /
positive outcomes (e.g. format, approach/type, edoyp,
settlement/agreement timeframe, number of confe®nc 1
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E.9 ANALYSIS OF FACTORS AS POSITIVE OR NEGATIVE CRI TERIA FOR
REFERRAL TO CONCILIATION
Awals of reported factors

Base:All factors, n=48 factors

Positive 32%

Negative 35%

Neither positive ¢

0,
negative 33%

29% 30% 31% 32% 33% 34% 35% 36%

E.10 FACTORS TAKEN INTO ACCOUNT IN DECISION MAKING ON
SUITABILITY FOR CONCILIATION

Factors taken into account in decision making on stability No. of

for conciliation interview

(more than one factor per statutory body) respondents
n=18

Factors of both parties and dispute

Likelihood of positive outcome or resolut 14

Whether parties are making an informed decisiofi/sel 3

determination re participation in conciliation

Whether process will be fair/party not be disadaget 3

Party characteristics

The attitude of parties towards resolution / wiiness of 11

parties

Complainant's expectations of outcome 8

Potential benefits to parties 6

When there is an ongoing communication or relatigmgsue / 4

history of dispute

Risk of detriment/violence/harm to parties/escalatf conflict 3

Capacity of parties to participate 3

Power imbalances 2

Nature of dispute/substance of compl

The nature / complexity of complaint 9

Significance or substance of complaint / use dbueses 7

Specific matter that has a requirement for invesitm or other 7

process (e.g. professional conduct matter)

Ability to address systemic issues and conciliate 3
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Complaint is warranted / acknowledged by prov 2
Other/External factors to parties and dispute

Consequences/Lack of service options if do notlveso 2
Other processes («. legal representation) not presen 1
effective

External recommendation (e.g. board) 1

E.11 MOST COMMON REASONS WHY MATTERS ARE ASSESSED AS NOT
SUITABLE FOR CONCILIATION

Reasons why matters are assessed as not suitable fo No. of

conciliation interview

(may be more than one comment per statutory body) respondents
n=18

Factors of both parties and dispute

Low prospect of resolutio 7

Party characteristi

Parties are not willing to conciliate/ uncooperafinot 13

approaching conciliation in good faith

Risk to parties of participating due to threat imfience or other 7

risks

Complainant seeking unrealistic outcomes / punistirfos

respondent 4

Parties using conciliation to gather information dther 3

purposes (e.g. court case)

Parties have limited capacity to participate 3

Power imbalance 1

Parties don't understand the benefits of conailmti 1

Parties want to test matter in court 1

Risk to parties of participating due to disabilityjental illness

of complainant 1

Nature of dispute/substance of comple

Requirement for investigation or referral (e.g. [pumterest 8

test, systemic issue, serious matters, conduat)issu

Nature/complexity of matter 5

Complaint already going through legal proceedinghér 5

jurisdiction

History of the issues/previous disputes or legiabadetween 4

parties/pre-existing court orders

Delayed complaint — may prejudice outcome, limitrfass 1

Resources required for conciliation 1

Other/ Factors external to parties and dispute

Other options exist for resolution 1

Requirement to deal with matter through anothecgss (e.g.

misconduct issue) 1

Other 4
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E.12 MOST COMMON REASONS FOR DECISIONS TO CEASE

CONCILIATION
Reasons for decisions to cease conciliations No. of
(may be more than one comment per statutory body) interview
respondents
n=18
Party characteristi
Parties uncooperative / unable to reach agree 11
Violence / aggression / bullying / abusive language 4
Parties do not provide consent / withdraws froncpss (e.g.
due to change in attitudes or circumstances) 3
Conciliation a ‘fishing expedition’ / parties naapicipating ‘in
good faith’ 3
Expectations of the parties unrealistic / cannomie¢ (e.g.
financial settlement) 2
Where a party considers the matter should be mallécg not
willing to maintain confidentiality 2
Nature of dispute/substance of compl
Issues too complex or inappropriate for resolutfoough
conciliation 2
Advice from legal representatives to their cliehtsatter in
litigation 2
Issues arise during conciliation that weren't idiat in initial
assessment (e.g. new information or capacity isbia¢)nake
conciliation inappropriate 1
Other
Parties unable to be contacted 1
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E.13 HOW FACTORS SUCH AS CAPACITY TO PARTICIPATE OR POWER
IMBALANCES ARE TAKEN INTO ACCOUNT

How are factors such as capacity to participate opower _ No. _Of
imbalances taken into account? interview

respondents
(may be more than one comment per statutory body) P -
n=
Encourage use advocates/ support people/ legasemtative 10
/guardian
Mode of conciliation may change / flexible to neeflparties 8
(face-to-face, shuttle conferences, number of déegs)
By being aware of the issue/ taking it seriousdkifig it into 5
account in interactions
Conciliation process supportive, through skillsl @approach of 4
conciliators and clear explanation / language /roomication
Maintain/clarify impartiality of conciliator 3
Use of interpreters (including Auslan) 2
Allow for cooling off period for agreements / settients 2
Use pre-conciliation processes to prepare bothesaaind 1
ensure common ground
Matching conciliator skills/personal qualities reeds of 1
parties
Apply principle of 'do no harm' 1
E.13.1 Approaches for people with a cognitive impainent/disability
Approaches for people with a cognitive No. of
impairment/disability interview
respondents
n=18

Encouraged to use advocates/ support people/ legal
representative /guardian 11

Supportive conciliation process, including throwgfective
communication/language/explanations and skillsapuroach

of conciliators 7
Mode of conciliation may change / flexible to neeflparties
(face-to-face, shuttle conferences, number of déegs) 7
By being aware of the issue/ taking it seriousdifig it into

account in interactions 4
Discussion of the issue in pre-conciliation meetigigcluding

to encourage using a support person) 3
Allow multiple days for conferences / meetings (¢ogbreak

up sessions) 3
Allow for cooling off period for agreements / settients

Discussion with service about how to address inmzaa 2
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E.13.2 Approaches for people with mental health is®s

Approaches for people with mental health issues No. of
interview
respondents

n=18

Encouraged to use advocates/ support people/ legal

representative /guardian 4

By being aware of the issue/ taking it seriousdkifig it into

account in interactions 3

Terminate or do not conduct conciliation if it isinig harm/ not

productive 3

Ensure safety of staff in conciliations / risk assaent / staff

training on dealing with people with mental headtbues 3

Flexible timing/ postpone conciliation until persable to

participate in conference or made some degreecovesy 3

Mode of conciliation may change / flexible to neeflparties

(face-to-face, shuttle conferences, number of déeg) 1

248




APPENDIX F

F.1 DESCRIPTIONS OF CONCILIATION IN PUBLIC DOCUMENT ATION AND WEBSITES (as at 25 April 2016)

Statutory Body Facilitative | Advice onlaw | Educate Impartial/ Faster/cheaper ‘Party control’/ Other
description | and possible about law & don’t decide | than mutually agreed
outcomes prevent outcome court/tribunal outcomes
breaches
ACT Human Rightg v/ v v 4 v 4 -
Commission 'proposed ‘a mutually
resolution will acceptable way of
ensure that the resolving the
alleged complaint’
discrimination
stops’
NT Health anc - - - v v - (refers to roles defined in
Community ‘compared to civil legislation )
Services ligation’
Complaints ‘serious matters warranting
Commission conciliation’
Qld Health Quality | v/ - - v - -
and Complaints
Commission
(as at 30 June
2014)
WA Health and v v - 4 v v ‘review any medical or
Disability Services ‘determine ‘less for.mal ‘assist parties to ' procedural documentation’
Complaints Office any relevant, alternative to resolve a complaint (refers to office’s broader role
applicable often ?ostly legal | to mutual , to) ‘review the causes of
standards’ action satisfaction complaints and make service
‘assist with improvements suggestions’
determining
realistic
outcomes’
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Statutory Body Facilitative | Advice on law | Educate Impartial/ Faster/cheaper ‘Party control’/ Other
description | and possible about law & don’t decide | than mutually agreed
outcomes prevent outcome court/tribunal outcomes
breaches

Tas.Health v - - 4 v v ‘informal and no-adversarial

Complaints ‘alternative to ‘opportunity to

Commissioner litigation for resolve a complaint | ‘can assist to restore

compensation in a collaborative relationships’
claims’ way'

NSW Health Care | v/ - - v - v Refers to need for detailed

Complaints ‘resolution acceptable explanation or compensation

Commission to everyone’

SA Health and - - - v - - Refers to conciliation as ‘a more|

Community formal dispute resolution proces

Services

Complaints

Commissioner

Vic. Office of the | v - - v v - Role includes: ‘obtaining medic

Health Services ‘alternative to records and reports from treating

Commissioner legal proceedings doctors, an independent medica
opinion, an independent
impairment assessment’
‘Good for detailed explanation
and confidential dispute
resolution’

NSW Ombudsman| - - - v - - ‘We may consider this option if

there is a continuing relationship
between you and the service
provider’
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Statutory Body Facilitative | Advice onlaw | Educate Impartial/ Faster/cheaper | ‘Party Requires Other
description | and possible about law & don’t decide | than control’/ Good faith
outcomes prevent outcome court/tribunal mutually
breaches agreed
outcomes

Victorian Equal v v 4 v - 4 - ‘fair, informal and easy
Opportunity & ‘helpsthemto | ‘helps them to ‘aim of to understand’
Human Rights better better achieving a
Commission understand their| understand mutual ‘committed to fairness in

rights and their rights agreement’ complaint handling’

responsibilities | and

and come up responsibilitie

with good s [under the

solutions’ Act]’
Equal Opportunity | v/ v - 4 v v - ‘seeking fair and jus
Tasmania ‘explain what ‘reach agreement| ‘some control outcomes in complaint-
(Office of the Anti- the.. Act says without going to | of the how the handling processes’
Discrimination about particular the Tribunal or | complaint can
Commissioner) situations and court...and cost- | P€ resolved

how it has been S

interpreted ’ effectively
SA Equal v v - v v v v
Opportunity ‘explain the -
Commission law’
WA Equal v - - v - - - ‘can request addition
Opportunity info, witness statements
Commission etc.’
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ir

Statutory Body Facilitative | Advice on law | Educate Impartial/ Faster/cheaper ‘Party Requires Other
description | and possible about law & don’t decide | than control’/ Good faith
outcomes prevent outcome court/tribunal mutually
breaches agreed
outcomes
NT Anti- v (limited) | - - 4 - 4 - -
Discrimination ‘informal ‘helps the
Commission dispute parties find a
resolution solution to
process’ their problem’
Qld Anti- v 4 v 4 4 - - ‘informal opportunity for
Discrimination ‘specialist "help all ‘save the time all parties to discuss
Commission knowledge of parties to and cost of having what occurred...’
the Act’ understand to go to a formal
their rights hearing’ ‘ensure the process is fa
and to all parties’
responsibilitie
s under the
Act’
NSW Anti- v 4 v 4 - - - -
Discrimination
Board
Australian Humar | v/ v ‘provide v 4 v v - ‘informal’ proces:
Rights Commissiorn information (Implied) ‘informal, quick, ‘settle the
about...possible and cost effective| matter on their ‘makes sure that the
terms of way....than court’| own terms’ process is as fair as

settlement...the

law and how the

law may apply
to the
complaint...
how other

complaints have

been resolved'.

possible for everyone
involved’
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F.2 EXAMPLES OF CONCILIATION OUTCOMES IN PUBLIC DOC UMENTATION AND WEBSITES (as at 25 April 2016)

Statutory body Explanation | Apology Refund/ | Compensation | Job return/ | Other Intro/Change to Staff Training
Costs Training Policy/
etc. Procedure
ACT Human v - - ‘for lost income | v/ ‘other gestures to v v/ on ‘acceptable
Rights Commission or for hurt and show the behaviour and the law’
humiliation’ respondent’s good
will towards the
complainant’
‘provide a service
that was previously
denied or given in a
way that was
inappropriate’
NT Health and v ‘detailed | - - v - - - -
Community explanation’
Services
Complaints
Commission
Qld Health Quality | v/ v - v - ‘improvements ir v/ to prevent sam | -
and Complaints safety and quality’ thing occurring
Commission
(as at 30 June
2014)
WA Health and v v and v - - ‘return of records’ v''system -
Disability Services ‘acknow- improvements’
Complaints Office ledgment’
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Statutory body Explanation | Apology Refund/ | Compensation | Job return/ | Other Intro/Change to Staff Training
Costs Training Policy/
etc. Procedure

Tas.Health v'‘detailed 4 - 4 - ‘improvements ir 4 -
Complaints explanation’ safety and quality of
Commissioner ‘understand services’

what

happened’
NSW Health Cart | v v 4 4
Complaints ‘providing ‘for poor
Commission better or

information | inappropri

about what | ate

happened treatment’

and why’
SA Health and - - - - - - - -
Community
Services
Complaints
Commissioner
Vic. Office of the | v v 4 v - ‘remedial treatmen | v -
Health Services ‘explanation | ‘apology ‘claim ‘change in systems
Commissioner astowhat | oran for policies or protocol

happened acknow- refund of ... to prevent

and why’ ledgment | fees’ incident’

of harm
suffered’

NSW Ombudsman

‘service
improvements’
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Statutory body Explanation | Apology Refund/ | Compensation | Job return/ | Other Intro/ Staff Training
Costs Training Change to
etc. Policy/
Procedure
Victorian Equal - 4 - 4 4 ‘reference v v
Opportunity & ‘public or access to services,
Human Rights private’ change of behaviour’
Commission
Equal Opportunity | - v - - - ‘reference from 4 4
Tasmania employer’
(Office of the Anti-
Discrimination
Commissioner)
SA Equal v v v v v v
Opportunity ‘private or for financial ‘access to services
Commission public’ loss or injury to previously refused’
feelings’
WA Equal - v v v v v
Opportunity ‘for specific loss
Commission .. income or
emotional harm’
NT Anti- - - - - - - - -
Discrimination
Commission
Qld Anti- - v - v - - - v
Discrimination ‘for hurt ‘so that everyone
Commission feelings and lost understands their right

wages’

and responsibilities’
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Statutory body Explanation | Apology Refund/ | Compensation | Job return/ | Other Intro/ Staff Training

Costs Training Change to

etc. Policy/
Procedure

NSW Anti- - - - - 4 - v v
Discrimination
Board
Australian Humar 4 v 4 4 v v

Rights Commission
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F.3 LEGISLATIVE PROVISIONS AND OTHER FUNCTIONS WHIC H MAY AFFECT REFERRALS TO CONCILIATION

Statutory Body Assessment/Investigation | Compulsory | Alternative resolution Referral or Other functions
of complaint prior to powers to processes gateway to affecting referral
referral conciliate tribunal/court

ACT Human Assessment t v Resolution in assessme | v/ Option to investigal

Rights Commissior

accept/consider

or informal resolution

Referral to Professional Boards/Councils
Referral to Tribunal

NT Health and
Community
Services
Complaints
Commission

Assessment to
accept/consider

Resolution in assessment
or informal resolution

Option to investigate
‘Serious matters’ reserved for conciliation or
investigation

Qld Health Quality
and Complaints
Commission (as
at 30 June 2014)

Assessment to
accept/consider

Resolution in assessmentj;

Provision for ‘early
resolution’.

Option to investigate
Referral to Professional Boards/Councils

WA Health anc
Disability Services
Complaints Office

Assessment t
accept/consider

Negotiated settlemel

‘The role of the negotiato
is to assist in the exchang
of information and
promote resolution of the
complaint’

Option to investigate to ‘look into broad syster
issues and make recommendations for service
improvement’

Refer to APHRA/ health professional registration
board

Tas.Health
Complaints
Commissioner

Assessment t
accept/consider

Resolution in assessme
Provision for ‘early
resolution’.

Option to investigate ‘for systemic issu
Referral to AHPRA/ health professional registration
board

NSW Health Cart
Complaints
Commission

Assess to accept and dec
on resolution or
investigation

‘Assisted resolution’
general provision for

‘complaint resolution’.

Investigation
Power to prosecute
Referral to Professional Boards/Councils.
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Statutory Body Assessment/Investigation | Compulsory | Alternative resolution Referral or Other functions
of complaint Powers to processes gateway to affecting referral
prior to referral conciliate tribunal/court
SA Health anc Assessment anc - Direct resolution - Option to investigal
Community Preliminary Inquiry’ to ‘informal resolution’ and Refer to AHPRA /health professional registration
Services accept/ consider: provision for ‘mediation’. board
Complaints ‘decision about the
Commissioner reasonableness of the
service provider's
action/inaction in the
circumstances’
Vic. Office of the | Assessment t - Resolution in assessm - Option to investigal
Health Services accept/consider — need to be Referral to AHPRA/ health professional registration
Commissioner satisfied reasonable steps board
taken to resolve directly
NSW Ombudsme | Assessmentt - Can investigate, refer - Option to investigal
accept/consider — focus on the service or
standards and conduct of refer to another body
service
Victorian Equal Assessment in jurisdiction | - - - -
Opportunity & Parties can go
Human Rights direct to
Commission tribunal.
Conciliation is
an alternative to
tribunal.
Equal Opportunity | Assessment in jurisdictiol | v/ Early resolutio - Referral for formal Inquiry by Tribun

Tasmania

(Office of the Anti-
Discrimination
Commissioner)

investigate grounds for
complaint
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Statutory Body Assessment/Investigation | Compulsory | Alternative resolution Referral or Other functions
of complaint Powers to processes gateway to affecting referral
prior to referral conciliate tribunal/court
SA Equal Assessment in jurisdictic 4 - - Referral to Tribung
Opportunity
Commission
WA Equal Preliminary assessme v - v Investigation is part of conciliatic- ‘purpose is tc
Opportunity only for jurisdiction; refer allow both parties to submit information or docursen
Commission to conciliator who to reveal facts’
‘investigates’. Referral to Tribunal
NT Anti- Assessment in jurisdiction | v/ - 4 Referral to Tribunal
Discrimination Can encourage early
Commission conciliation
Qld Anti- Assessment in jurisdiction - - 4 Must conciliate within 6 weeks
Discrimination Referral to Tribunal
Commission
NSW Anti- Assessment t v - v Referral for formal Inquir
Discrimination accept/consider
Board
Australian Humar | Assessment t v - 4 Conduct of Inquiry by Preside

Rights Commissior

accept/consider

Referral to Federal Court
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